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VERIFIED PETITION PURSUANT TO K.S.A. CHAPTER 60 FOR DECLARATORY
AND INJUNCTIVE RELIEF UNDER THE KANSAS OPEN RECORDS ACT

Plaintiffs Loud Light and Davis Hammet petition this Court to enforce their right to access
public records in the custody of Scott Schwab, the Kansas Secretary of State, pursuant to the
Kansas Open Records Act, K.S.A. § 45-215, et seq. (“KORA”). On September 4, 2019, Plaintiffs
submitted a request to Defendant Schwab for the ELVIS Provisional Ballot Detail Report from the
2018 General Election. The specific information requested from the report was the names of
provisional ballot voters and whether their ballots were ultimately counted. Over the course of 9
months, Defendant Schwab provided Plaintiffs with a series of shifting reasons why the requested
records might be exempt from release under KORA due to federal or state laws that purportedly
prohibit disclosure. Defendant Schwab’s refusal to provide Plaintiffs with an actual determination
for months about whether he would disclose these records violated KORA. Now two hundred and

ninety-three (294) days later—and only in anticipation of this litigation— Plaintiffs have finally



received a formal denial of their records request. But Defendant Schwab’s claims that the requested
records are prohibited from release by law are without merit.

JURISDICTION AND VENUE
1. This Court has jurisdiction pursuant to K.S.A. § 45-222(a).

2. Venue is proper in this judicial district pursuant to K.S.A. 45-222(a) because the public
records Plaintiffs seek are located in the Third Judicial District of Kansas.

PARTIES

3. Plaintiff Loud Light is a 501(c)(3) nonprofit whose mission is to expand democracy and
increase voter turnout. Loud Light requested provisional ballot voter information from the
Secretary of State for the 2018 General Election and intends to submit similar requests for the 2020
Primary and General Elections. Loud Light is seeking provisional voter information to help Kansas
voters cure defects in their ballots.

4. Plaintiff Davis Hammet is a Shawnee County resident and prominent voting rights
advocate. Mr. Hammet has successfully requested the provisional ballot information he seeks from
the Secretary of State from dozens of Kansas counties.

5. Defendant Scott Schwab is the Kansas Secretary of State and serves as the state’s chief
elections officer. The Kansas Secretary of State’s Office is a public agency within the meaning of
K.S.A. § 45-217 and maintains the records at issue in this complaint. Defendant Schwab is sued
in his official capacity.

STATEMENT OF FACTS

This Court and the District of Kansas Have Held That the Help America Vote Act Does Not
Prohibit Disclosure of the Names of Provisional Ballot Voters.

6. On November 9, 2012 the Shawnee County District Court issued an order to the Shawnee

County Election Commissioner to release the list of the names of provisional ballot voters in the



election for the 54th District of the Kansas House of Representatives.!
7. In issuing the order, this Court rejected the argument that Section 302(a) of the Help
America Vote Act (“HAVA”) prohibited the disclosure of the names of provisional ballot voters.?
8. The Kansas Secretary of State’s Office filed a motion for temporary restraining order in
the United States District of Kansas to prevent the Shawnee County Board of Commissioners from
complying with this Court’s order to disclose the names of voters who cast provisional ballots.?
9. The Secretary of State’s office argued that the Third Judicial District incorrectly rejected
its argument that HAV A prohibits disclosure of the names of provisional ballot voters.*
10. On November 15, 2012, the District of Kansas endorsed the decision of this Court and held
that HAVA “does not protect the names of the voters who cast provisional ballots.”
11. The District of Kansas denied the Secretary’s request for a temporary restraining order and

Shawnee County released the names of provisional ballot voters pursuant to this Court’s order.

The Legislature Amended K.S.A. § 25-2422 in Order to Allow Public Inspection of Voter Lists
Prior to the Official Canvass.

12. In May 2018, the Kansas legislature passed SB 336, an omnibus government transparency
bill.” The bill, which went into effect on July 1, 2018, removed a subsection in K.S.A. §25-2422
that provided “the name of any voter who has cast a ballot shall not be disclosed from the time
the ballot is cast until the final canvass of the election by the county board of canvassers.” A true

and correct copy of the bill is attached as Exhibit A.

' Mah v. Bd. of County Commissioners of Shawnee County, No. 12-cv-1214 (Shawnee Cty. Dist. Ct. Nov. 9, 2012).
2 See Doc. 4-1 at 1-2,4, Mah v. Bd. of County Commissioners of Shawnee County, 5:12-cv-04148-JTM-KGG (D.
Kan. 2012) (containing petition regarding the HAVA issue and this Court’s order to release the names of provisional
ballot voters notwithstanding HAVA).

31d., Doc. 1.

‘Id.

5 Mah v. Shawnee County Comm'n, No. 12-4148-JTM, 2012 U.S. Dist. LEXIS 163248, at *8 (D. Kan. Nov. 15,
2012).

6 Id.

7S.B. 336, 87th Leg. §2 (Kan. 2018) (effective July 1, 2018).



13. The amendment was proposed during the House Judiciary Committee hearing on March
20, 2018 by Representative Vic Miller who explained that the purpose of the change was to
facilitate public access to voter lists between the election and the canvass. Specifically,
Representative Miller described how the amendment would help candidates identify ineligible
voters and allow them to file election challenges.® When Committee Chairman Blaine Finch asked
whether the amendment would permit voters’ names to “be disclosed at any time between the vote
and the canvass,” Miller responded affirmatively.’

14. Ranking minority member Representative John Carmichael also voiced support for the
amendment, explaining “this reopens [voters’ names] so all of us know who participated in the
election, that’s what this amendment is about.”!°

15. Following Representative Carmichael’s comments, the committee voted to recommend
favorably SB 336 for passage as amended.!!

16. On May 4, 2018, on the recommendation of the Judiciary Committee, the legislature

passed SB 336. Governor Colyer signed the bill on May 10, 2018.

Plaintiffs’ KORA Request and Defendant Schwab’s Denial

17. On September 4, 2019, Plaintiffs requested access to the ELVIS Provisional Ballot Detail
Report for the 2018 General Election, including the list of the names of voters who cast provisional
ballots, the reason they were directed to vote provisionally, and whether their vote was ultimately

counted.

8Hearing Before the H. Comm. on Judiciary, 87th Leg., 2018 Sess., at 5:23:30 (Kan. March 20, 2018) (statement of
Rep. Vic Miller) (“Having represented a number of people on election contests, it made it very difficult to
thoroughly review and represent someone who may have been shorted on an election. This just removes that, that
closure that was enacted”), available at http://sg001-
harmony.sliq.net/00287/Harmony/en/PowerBrowser/PowerBrowserV2/20180320/8/2833#info_

° Id. at 5:25:42-5:26:39.

107d. at 5:28:51-5:29:00.

1 1d. at 5:30:45.




18. Plaintiffs’ request, on its face, sought information that is recorded in the ELVIS database
as well as registration and poll books—namely, whether a voter cast a provisional ballot in an
election—which are expressly open to public inspection under K.S.A. §25-2320.!2

19. On September 9, 2019, Defendant Schwab sent an email, through counsel, denying
Plaintiffs’ request in its entirety. Defendant Schwab based his denial on the federal law exemption
to KORA created by K.S.A. §45-221(a) and stated that Section 302(a) of HAVA prohibits the
disclosure of provisional ballot voter names. A true and correct copy is attached as Exhibit B.

20. Later on September 9, 2019, Plaintiffs responded to Defendant Schwab’s denial. Plaintiffs
informed Defendant Schwab that the District of Kansas had rejected his interpretation of HAVA
in the Mah v. Shawnee County Commissioners decision. Plaintiffs also provided case law from
other jurisdictions reaching the same conclusion. A true and correct copy of this correspondence
is attached as Exhibit C.

21. Eleven business days later, Defendant Schwab responded that he was seeking an opinion
from the Attorney General as to whether any federal or state laws would exempt provisional ballot
voter names from disclosure under KORA. A true and correct copy is attached as Exhibit D.

22. Nearly 300 days later, Defendant Schwab denied Plaintiffs’ request asserting that: (1)
HAVA Section 302(a) creates a federal law exemption under K.S.A. 45-221(a); (2) K.S.A. § 25-
2422 creates a state law exemption under K.S.A. 45-221(a); and (3) the constitutional right to
informational privacy protects information about whether a voter cast a provisional ballot. A true

and correct copy of this correspondence is attached as Exhibit E.

12 Poll workers are required to record whether a voter casts a provisional ballot in the county’s registration book or
poll book, depending on which is used at a polling location pursuant to K.S.A. 25-2908(a). See K.S.A. 25-409(b)
(“if a person is challenged pursuant to K.S.A. 25-414...the word provisional shall be written following the voter’s
name in the poll book™). Kansas’ election public disclosure provision specifically directs election officials to make
this and all “lists of voters required to be kept” available for public inspection. K.S.A. § 25-2320(a).



23. Plaintiffs are aware that the Election Voter Information System (“ELVIS”), the database
that stores the information they have requested, will delete all 2018 data as the upcoming August
primary election approaches. See Declaration of Davis Hammet, Founder of Loud Light, attached
as Exhibit F.

24. Plaintiffs also fear that their forthcoming request for provisional voter data immediately
following the August primary—which Plaintiffs are certain to submit—will be rendered pointless
if they cannot secure Defendant Schwab’s compliance with KORA within the few short days
between the August primary and the official canvass. /d.

Secretary Schwab’s Interpretation of HAVA Conflicts with Kansas and Federal Laws that
Expressly Require Disclosure of Voter Lists.

25. Defendant’s interpretation of HAV A would prohibit public access to the name of any voter
who cast a regular or provisional ballot in a given election. Closing the list of names of provisional
and regular ballot voters directly contradicts K.S.A. §25-2320(a) which requires a county election
officer to make available for public inspection “the voter registration books, active voter lists and
other lists of voters required to be kept.” These records, per K.S.A. § 25-409(b), include
information about whether a voter participated in an election and what type of ballot they cast.
Moreover, active voter lists inherently include data about whether a voter participated in a
particular election.

26. Defendant’s interpretation also conflicts with federal law. The National Voter Registration
Act, 52 U.S.C. §20507(i)(1), requires the state to maintain and make available for public inspection
the names of registered voters and whether they voted in the two most recent federal presidential

elections.



CLAIMS FOR RELIEF

Count I - Violation of the Kansas Open Records Act
(Denial of Request for Copies of Public Record)

27. The allegations set forth in the foregoing paragraphs are incorporated herein by reference.

28. K.S.A. § 45-216(a) states: “It is declared to be the public policy of the state that public
records shall be open for inspection by any person unless otherwise provided by this act, and this
act shall be liberally construed and applied to promote such policy.”

29. K.S.A. 45-218(a) states, in part: “All public records shall be open for inspection by any
person, except as otherwise provided by this act.”

30. KORA does not exempt the names of provisional ballot or rejected advance mail ballot
voters from disclosure.

31. The language in HAVA that Defendant cites as a basis for denying Plaintiffs’ request does
not close provisional ballot voter information.

32. To the extent Defendant relies on K.S.A. 25-2422, the language of the provision when read
together with other provisions of the statute, is ambiguous at best.

33. Moreover, the legislative history of SB 336 demonstrates that the legislature intended to
remove restrictions to accessing voter lists by amending K.S.A. §25-2422— and did not act to
create additional barriers.

34. The constitutional right to informational privacy Defendant cites as a basis for denying
Plaintiffs’ request does not protect the identity of provisional ballot voters.

35. By denying Plaintiffs’ requests for the names of provisional ballot and advance ballot

voters, Defendant has violated KORA.



Count II - Violation of the Kansas Open Records Act
(Failure to Timely Deny Public Records Request)

36. The allegations set forth in the foregoing paragraphs are incorporated herein by reference.

37. K.S.A. 45-218 requires public agencies to respond to requests for records “as soon as
possible” and to the extent the agency will not release the records, it must furnish a denial within
three days. KAN. ATT’Y GENERAL OP. 1987-86.

38. By failing to furnish Plaintiffs with a denial for nearly 300 days, Defendant has violated
KORA.

REQUEST FOR RELIEF

WHEREFORE, Plaintiffs pray this Court:
A. Assume jurisdiction over this action;
B. Grant Plaintiffs’ Motion for Preliminary Injunction;
C. Order Defendant to provide Plaintiffs with the public records they have requested;
D. Declare Defendant’s refusal to provide Plaintiffs with access to requested records
violated K.S.A. 45-218 for the reasons set forth herein.
E. Enjoin Defendant from further delaying Plaintiffs’ access to the requested records;

F. Order such other relief as this Court deems just and proper.

Dated: June 24, 2020

Respectfully submitted,

/s/ Lauren Bonds

LAUREN BONDS, 27807
ZAL SHROFF, 28013
ACLU Foundation of Kansas
6701 W 64" Street, Suite 210
Overland Park, KS 66202
Tel: (913) 490-4114

Fax: (913) 490-4119




VERIFICATION

I, the undersigned Petitioner, declare as follows:

1.

I have personal knowledge of myself, my activities, and my observations, including those
set out in the foregoing Petition, and if called on to testify I would competently testify as
to the matters stated therein.

I verify under penalty of perjury under the laws of the United States of America and the

State of Kansas that the factual statements in this concerning myself, my activities, and
my observations are true and correct as required under K.S.A. 60-1502.

Executed on: June 24, 2020

Davis Hammet



CERTIFICATE OF SERVICE
I hereby certify that on this 24th day of June, 2020, I electronically filed the foregoing with

the Clerk of the District Court’s electronic filing system which will serve all registered participants
and a copy was also served by email to counsel for the Kansas Secretary of State, Garrett Roe

(garrett.roe@ks.gov) and Clay Barker (clay.barker2@ks.gov), as well as in accordance with

K.S.A. 60-205(b)(2)(E) (service by telefacsimile communication).

/s/ Lauren Bonds
Lauren Bonds

10



THIRD JUDICIAL DISTRICT
SHAWNEE COUNTY DISTRICT COURT
CIVIL DEPARTMENT
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SCOTT SCHWAB,
Kansas Secretary of State, in his official
capacity,
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Defendant.

PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION AND ACCOMPANYING
MEMORANDUM OF LAW

COME NOW Plaintiffs, by and through their undersigned counsel and pursuant to K.S.A.
§ 60-903, and submit the following Memorandum in Support of Plaintiffs’ Motion for Preliminary
Injunction.

INTRODUCTION

Since September 4, 2019, Plaintiffs have been pursuing an open records request for the
names of provisional ballot voters from the 2018 General Election. Plaintiffs are seeking the names
of provisional ballot voters so that they can notify them that their ballot was not counted in 2018
and assist them in remedying the problem that led to their ballot being designated as provisional
and ultimately rejected— before they vote again in the August 4, 2020 primary election. Plaintiffs
also plan to request the names of provisional ballot voters immediately following the August 4th
primary election to help voters cure their ballots prior to the final canvass. Both missions are time

sensitive and require that Plaintiffs’ records requests be fulfilled as soon as possible. Moreover,



Plaintiffs are aware that the Election Voter Information System (“ELVIS”), the database that stores
the information they have requested, will delete 2018 data as the upcoming election approaches.
Nonetheless, Defendant Kansas Secretary of State Scott Schwab has refused to provide the
information responsive to Plaintiffs’ request—claiming that it is exempt from disclosure under the
Kansas Open Records Act (KORA).

Unless this Court grants Plaintiffs their motion for preliminary injunction, Plaintiffs will
be unable to assist voters in curing the defects that led to their 2018 ballots being rejected before
the upcoming August 2020 primary. Moreover, Plaintiffs will likely lose access to this data forever
as ELVIS updates voter records for the 2020 primary. Absent judicial intervention, Plaintiffs will
also be unable to effectively pursue any subsequent open records request within the few short days
between the August 4 primary and the final canvass, as Defendant Schwab has made it clear that
any such request will also be denied and require a declaratory order from this Court before it is
fulfilled.

This Court and the District of Kansas have both already decided the legal question at issue
in this case— namely, that Section 302(a) of the Help America Vote Act (“HAVA”) does not
prohibit Defendant Schwab from disclosing the names of provisional ballot voters and therefore
no exemption to the open records law under K.S.A. 45-221(a) authorizes Defendant Schwab to
deny a public records request for this information. Defendant Schwab’s claimed state law
exemption under the Kansas Vote Disclosure Act (K.S.A. §25-2422) is equally erroneous, having
been consistently interpreted as not creating a KORA exception by the Tenth Judicial District and
dozens of Kansas’s counties. In light of this clear precedent requiring the release of provisional

ballot voter names and the potential irreparable harm Plaintiffs will suffer, Plaintiffs respectfully



request that this Court grant their motion for a preliminary injunction and require the release of the

provisional ballot voter data no later than July 14, 2020.

STATEMENT OF FACTS

Secretary of State’s Unsuccessful Past Litigation to Close Provisional Ballot Voter Data.

1. On November 9, 2012 the Shawnee County District Court issued an order to the Shawnee
County Election Commissioner to release the list of the names of provisional ballot voters in the
election for the 54th District of the Kansas House of Representatives.!

2. In issuing the order, this Court rejected the argument that Section 302(a) of the Help
America Vote Act (“HAVA”) prohibited the disclosure of the names of provisional ballot voters.?

3. The Kansas Secretary of State’s Office filed a motion for temporary restraining order in
the United States District of Kansas to prevent the Shawnee County Board of Commissioners from
complying with this Court’s order to disclose the names of voters who cast provisional ballots.?

4. The Secretary of State’s office argued that the Third Judicial District incorrectly rejected
its argument that HAV A prohibits disclosure of the names of provisional ballot voters.*

5. On November 15, 2012, the District of Kansas endorsed the decision of this Court and held
that HAVA “does not protect the names of the voters who cast provisional ballots.”

6. The District of Kansas denied the Secretary’s request for a temporary restraining order and

Shawnee County released the names of provisional ballot voters pursuant to this Court’s order.5

"' Mah v. Bd. of County Commissioners of Shawnee County, No. 12-cv-1214 (Shawnee Cty. Dist. Ct. Nov. 9, 2012).
2 See Doc. 4-1 at 1-2,4, Mah v. Bd. of County Commissioners of Shawnee County, 5:12-cv-04148-JTM-KGG (D.
Kan. 2012) (containing petition regarding the HAVA issue and this Court’s order to release the names of provisional
ballot voters notwithstanding HAVA).

31d., Doc. 1.

‘1d

5 Mah v. Shawnee County Comm'n, No. 12-4148-JTM, 2012 U.S. Dist. LEXIS 163248, at *8 (D. Kan. Nov. 15,
2012).

6Id.



The Kansas Legislature Amended K.S.A. § 25-2422 in Order to Allow Public Inspection of Voter
Lists Prior to the Official Canvass.

7. In May 2018, the Kansas legislature passed SB 336, an omnibus government transparency
bill.” The bill, which went into effect on July 1, 2018, removed a subsection in K.S.A. §25-2422
that provided “the name of any voter who has cast a ballot shall not be disclosed from the time the
ballot is cast until the final canvass of the election by the county board of canvassers.”

8. The amendment was proposed during the House Judiciary Committee hearing on March
20, 2018 by Representative Vic Miller who explained that the purpose of the change was to
facilitate public access to voter lists between the election and the canvass. Specifically,
Representative Miller described how the amendment would help candidates identify ineligible
voters and allow them to file election challenges.” When Committee Chairman Blaine Finch asked
whether the amendment would permit voters’ names to “be disclosed at any time between the vote
and the canvass,” Miller responded affirmatively.!?

9. Ranking minority member Representative John Carmichael also voiced support for the
amendment, explaining “this reopens [voters’ names] so all of us know who participated in the
election, that’s what this amendment is about.”11

10. Following Representative Carmichael’s comments, the committee voted to recommend

favorably SB 336 for passage as amended.1?

7S.B. 336, 87th Leg. §2 (Kan. 2018) (effective July 1, 2018).

8 See Petition Ex. A.

“Hearing Before the H. Comm. on Judiciary, 87th Leg., 2018 Sess., at 5:23:30 (Kan. March 20, 2018) (statement of
Rep. Vic Miller) (“Having represented a number of people on election contests, it made it very difficult to
thoroughly review and represent someone who may have been shorted on an election. This just removes that, that
closure that was enacted”), available at http://sg001-
harmony.sliq.net/00287/Harmony/en/PowerBrowser/PowerBrowserV2/20180320/8/2833#info

107d. at 5:25:42-5:26:39.

' 1d. at 5:28:51-5:29:00.

12 1d. at 5:30:45.




11. On May 4, 2018, on the recommendation of the Judiciary Committee, the legislature
passed SB 336. Governor Colyer signed the bill on May 10, 2018.

Plaintiffs’ KORA Request and Defendant Schwab’s Denial

12. On September 4, 2019, Plaintiffs requested access to the ELVIS Provisional Ballot Detail
Report for the 2018 General Election, including the list of the names of voters who cast provisional
ballots, the reason they were directed to vote provisionally, and whether their vote was ultimately
counted.

13. Plaintiffs’ request, on its face, sought information that is recorded in the ELVIS database
as well as registration and poll books—namely, whether a voter cast a provisional ballot in an
election—which are expressly open to public inspection under K.S.A. §25-2320.13

14. On September 9, 2019, Defendant Schwab sent an email, through counsel, denying
Plaintiffs’ request in its entirety. Defendant Schwab based his denial on the federal law exemption
to KORA created by K.S.A. §45-221(a) and stated that Section 302(a) of HAVA prohibits the
disclosure of provisional ballot voter names.!*

15. Later on September 9, 2019, Plaintiffs responded to Defendant Schwab’s denial. Plaintiffs
informed Defendant Schwab that the District of Kansas had rejected his interpretation of HAVA
in the Mah v. Shawnee County Commissioners decision. Plaintiffs also provided case law from

other jurisdictions reaching the same conclusion. !’

13 Poll workers are required to record whether a voter casts a provisional ballot in the county’s registration book or
poll book, depending on which is used at a polling location pursuant to K.S.A. 25-2908(a). See K.S.A. 25-409(b) (“if
a person is challenged pursuant to K.S.A. 25-414...the word provisional shall be written following the voter’s name
in the poll book™). Kansas’ election public disclosure provision specifically directs election officials to make this and
all “lists of voters required to be kept” available for public inspection. K.S.A. § 25-2320(a).

14 See Petition Ex. B.

15 See Petition Ex. C.



16. Eleven business days later, Defendant Schwab responded that he was seeking an opinion
from the Attorney General as to whether any federal or state laws would exempt provisional ballot
voter names from disclosure under KORA. !¢

17. Nearly 300 days later, Defendant Schwab denied Plaintiffs’ request asserting that: (1)
HAVA Section 302(a) creates a federal law exemption under K.S.A. 45-221(a); (2) K.S.A. § 25-
2422 creates a state law exemption under K.S.A. 45-221(a); and (3) the constitutional right to
informational privacy protects information about whether a voter cast a provisional ballot.!”

18. Plaintiffs are aware that the Election Voter Information System (“ELVIS”), the database
that stores the information they have requested, will delete all 2018 data as the upcoming August
primary election approaches.'®

19. Plaintiffs also fear that their forthcoming request for provisional voter data immediately
following the August primary—which Plaintiffs are certain to submit—will be rendered pointless
if they cannot secure Defendant Schwab’s compliance with KORA within the few short days
between the August primary and the official canvass.!

LEGAL STANDARD

A movant is entitled to a preliminary injunction upon establishing the following: (1) a
substantial likelihood that the movant will prevail on the merits; (2) a showing that the movant
will suffer irreparable injury unless the injunction issues; (3) a showing that an action at law will
not provide the adequate relief; (4) proof that the threatened injury to the movant outweighs
whatever damage the proposed injunction may cause the opposing parties; and (5) a showing that

the injunction, if issued, would not be adverse to the public interest. See Lundgrin v. Claytor, 619

16 See Petition Ex. D.

17 See Petition Ex. E.

18 See Petition Ex. F, § 10.
1 14,9 12.



F.3d 61, 63 (10th Cir. 1980); Uarco Inc.v. Eastland, 584 F. Supp. 1259, 1261 (D. Kan. 1984);

Steffens v. City of Lawrence, 284 Kan. 380, 395-96, 160 P.3d 843 (Kan. 2007).

ARGUMENT

I PLAINTIFFS HAVE A SUBSTANTIAL LIKELIHOOD OF PREVAILING ON
THE MERITS.

A. Provisional Ballot Voter Lists Are Public Records under the Kansas Open
Records Act.

Any person is entitled to inspect public records in Kansas unless KORA expressly exempts
the information from disclosure. KORA provides an expansive definition of “public records” that
includes any recorded information “which is made, maintained, or kept by” a public agency.
K.S.A. §45-217(f)(1). Moreover, it is axiomatic that KORA “shall be liberally construed and
applied to promote” public access to government records. K.S.A. §45-216(a).

Defendant Schwab is required by state and federal statutes to maintain voter records
regarding election participation and the type of ballot a voter cast. See K.S.A. § 25-2319 (“at every
election, one of the judges of the election board shall, as each person votes, enter on the registration
book the word ‘voted,” or some other distinguishing mark prescribed by the county election officer,
on the line where such person’s name appears”); K.S.A. § 25-2409(b) (“The judges shall write on
the envelope the word “provisional” and a statement of the reason for the challenge”); 52 U.S.C.
§ 21082(a)(5)(B) (“The appropriate State or local election official shall establish a free access
system...that any individual who casts a provisional ballot may access to discover whether the
vote of that individual was counted, and, if the vote was not counted, the reason that the vote was
not counted”). Voter information, including voter names, are therefore a public record under
KORA. See KAN. ATT’Y GEN. OP. NO. 88-52, 1988 Kan. AG LEXIS 132 (Oct. 27, 1988).

Moreover, the Attorney General has advised that voter lists and other information stored in the



Electronic Voter Information System (ELVIS) are presumptively open to the public. KAN. ATT’Y
GEN. Op. No. 17-10, 2017 Kan. AG LEXIS 10 (July 11, 2017) (“the information contained in the
database is a public record possessed by a public agency within the meaning of the Kansas Open
Records Act (KORA)”). Thus, the names of voters who cast a provisional ballot during the 2018
General Election would clearly constitute a public record under KORA.

Nor do any of KORA’s fifty-five express exceptions close the names of provisional ballot
voters from public inspection. See K.S.A. § 45-221(a)(2)-(55). The only KORA exception that
could potentially apply to the names of provisional ballot voters is the catchall provision
prohibiting disclosure of records that are “specifically prohibited or restricted by federal law, state
statute or rule of the Kansas Supreme Court.” K.S.A. § 45-221(a)(1). As discussed below, federal

and state statutes provide that voter names are open for public inspection, not closed.

B. Provisional Ballot Voter Lists Are Open under Public Inspection Provisions of

the Kansas Election Code and the National Voter Registration Act.

In addition to KORA, the Kansas Election Code and National Voter Registration Act
explicitly provide that voter lists are open to the public. Kansas law mandates that “the county
election officer shall allow access to any person at any time during regular business hours, under
supervision of the county election officer for the purpose of examining the voter registration books,
active voter lists, and other lists of voters required to be kept.” K.S.A. § 25-2320(a). The statute
explicitly enumerates the information on voter records that should be redacted prior to disclosure,
requiring only removal of “the individual’s social security number, driver’s license number, [or]
nondriver’s identification card number or any part thereof.” K.S.A. § 25-2320(b).

As discussed in the preceding section, among the voter lists that must be kept under state
and federal law are lists recording which registered voters participated in an election and which

voters cast a provisional ballot. See K.S.A. § 25-2319; K.S.A. § 25-2409(b) (“the word



‘provisional’ shall be written following the voter’s name in the poll book.”); 52 U.S.C. §
21082(a)(5)(B) (in effect requiring state government to keep track of all provisional ballot voters
for follow-up purposes). The Kansas Election Code and the National Voter Registration Act also
require maintenance and public disclosure of active and inactive voter lists— which likewise
necessarily conveys information about whether a voter participated in a given election. See K.S.A.
§ 25-2304; 52 U.S.C.S. § 20507(1).

The Kansas Election Code’s public disclosure provision specifically directs Defendant
Schwab to make all of these lists available for public inspection, including the list of provisional
ballot voters, because they are “lists of voters required to be kept” by local officials. K.S.A. § 25-
2320(a). While Defendant is required to redact a limited set of personally identifying information
included in public voter records under the election disclosure provision, the type of ballot a voter
cast or whether they participated in a given election is not included in the set of information that
is to remain confidential. See K.S.A. § 25-2320(b). Therefore, the list of names of voters who
participated in an election must be disclosed under this provision of state law and under the
National Voter Registration in addition to KORA. See K.S.A. § 25-2320(a); 52 U.S.C.S. §
20507(i).2° The absence of an exception to disclosure under the Kansas Election Code is notable

since the legislature explicitly incorporated information restrictions from other sections of the

20 Provisional ballot voter lists would be open to inspection under the National Voter Registration Act’s public
disclosure provision. Section 8(i) of the NVRA provides “public access to a broad scope of information that shows
how a state makes voter eligibility determinations” and includes records that “show the results of the [registration and
list maintenance] process and activities put into place.” Project Vote v. Kemp, 208 F. Supp. 3d 1320, 1336-40 (N.D.
Ga. 2016). Provisional ballot voting is inextricably linked to registration and list maintenance in Kansas. In order to
cast a provisional ballot, a voter must first complete a registration form. K.S.A. § 25-409(b); K.A.R. § 7-46-2(D).
Therefore, county election officials would be required under the NVRA to disclose the names of all voters who
registered as a condition of casting a provisional ballot. See Project Vote/Vote for Am. Inc. v. Long, 682 F.3d 331, 336
(4th Cir. 2012) (the NVRA mandates disclosure of registration applications). A list of names of purged voters who
cast a provisional ballot after being removed from the rolls would similarly be open to inspection under the NVRA.
See, e.g., Truth the Vote v. Hosemann, 43 F. Supp. 3d 693, 723 (S.D. Miss. 2014) (purged voter information open
under the public disclosure provision). In sum, the legislature would not prohibit disclosures that are mandated under
federal law.



election code, in particular K.S.A. § 25-2309(j). Legislative silence as to whether the type of ballot
cast by a voter should be redacted clearly indicates the names of provisional ballot voters are

subject to public disclosure.

C. HAVA Does Not Create an Exception to KORA.

In refusing to comply with Plaintiffs’ open records request, Defendant Schwab relies in
part on Section 302 of the Help America Vote Act (HAVA)— which establishes an online access
system for voters to verify whether or not their vote has been counted in a given election.
Defendant relies on out-of-context language from Section 302 to claim that whether a voter cast a
provisional ballot is protected information under federal law. See 52 U.S.C. § 21082(a)(5)(B)
(““Access to information about an individual provisional ballot shall be restricted to the individual
who cast the ballot”). That this argument persists is curious because the District of Kansas has
already summarily rejected the Secretary of State’s reading of HAVA— noting that it protects
only the specific contents of a provisional voter’s ballot and not the fact of whether their ballot
was counted. See Mah v. Shawnee County Comm'n, No. 12- 4148-JTM, 2012 U.S. Dist. LEXIS
163248, at *8 (D. Kan. Nov. 15,2012) (“§ 15482(a)(5)(B) [now 52 U.S.C. § 21082(a)(5)(B)] does
not protect the names of the voters who cast provisional ballots™). Accordingly, the Secretary of
State is barred from withholding provisional ballot voter lists under HAVA in the name of ballot
secrecy. Id. at *8-*9 (ordering disclosure of provisional ballot voter lists over Secretary Kobach’s
objections because “[HAVA] does not protect information ‘about the individual casting the
ballot’”). Other state and federal courts across the country have reached the same conclusion. See,
e.g., Northeast Ohio Coalition for the Homeless v. Husted, No. 2:06-CV-896, 2016 U.S. Dist.
LEXIS 10790, at *9-*10 (S.D. Ohio Jan. 29, 2016) (“Nothing in the plain language of [HAVA]

suggests that the voter who cast the provisional ballot is the on/y entity that may ascertain whether

10



her ballot was counted. Further, the implications of that interpretation would be absurd”);
Washington State Republican Party v. Washington State Democratic Central Committee, No. 04-
2-36048-0 SEA, Memorandum and Order at 2 (Wash. Sup. Ct. Nov. 16, 2004) (“it is clear that
HAVA only precludes disclosure of for whom (or for what) the provisional voter voted, not
whether that voter’s ballot had been counted or the identity of that provisional voter”); see also
OHIO ATT’Y GEN. OP. NO. 2011-012 (June 2011) (noting that HAVA, through its implementing
statute in Ohio, “does not prohibit the release of provisional ballot envelopes”). Defendant’s
attempt to relitigate this issue in the face of unequivocal, binding precedent to the contrary should

be rejected by this Court.

D. The Unauthorized Voting Disclosure Act Does Not Create an Exception to
KORA.

Defendant also justifies his decision to close the names of provisional and regular ballot
voters from the public due to language in the Unauthorized Voting Disclosure Act that Defendant
believes restricts disclosure of information on the manner in which a ballot was cast. See K.S.A. §
25-2422(a)(1) (“unauthorized voting disclosures is [...] disclosing or exposing the contents of any
ballot, whether cast in a regular or provisional manner, or the name of any voter who cast such
ballot”). Defendant’s interpretation of this clause is contrary to the principles of syntax and the
rules of statutory construction. Further, even if the court determines the plain language of the
provision is amenable to multiple readings, Defendant’s interpretation directly contradicts the
legislature’s express intent when amending the statute in 2013 and 2018. Finally, the Tenth Judicial
District considered this precise question and determined that K.S.A. 25-2422(a)(1) only prohibits

disclosure of which candidates a voter voted for— not the names of provisional ballot voters.
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1. The Plain Language of K.S.A. § 25-2422 Does Not Prohibit Disclosure of
Provisional Ballot Voter Lists.

To determine the intent of the legislature when interpreting a statute, Kansas courts look to
the plain language of the statutory text. See, e.g., Northern Natural Gas Co. v. ONEOK Field
Services Co., 296 Kan. 906, 918 (2013), quoting Stewart Title of the Midwest v. Reece & Nichols
Realtors, 294 Kan. 553, 564—65 (2012) (“the most fundamental rule of statutory construction is
that the intent of the legislature governs if that intent can be ascertained. We first attempt to
ascertain legislative intent by reading the plain language of the statutes and giving common words
their ordinary meanings.”). Kansas courts also employ the generally accepted rules of grammar
and syntax when interpreting a statute. See, e.g., State v. Toliver, 306 Kan. 146, 153 (Kan. 2017)
(holding the court will apply the natural construction of language unless the legislature provided a
contextual indication to the contrary).

Adopting Defendant’s interpretation of K.S.A. § 25-2422(a)(1) would require the court to
abandon the plain language cannon of statutory construction as well as the most basic principles
of grammar. For subsection (a)(1) to prohibit disclosure of provisional or regular voters’ names,
the clause “whether cast in a regular or provisional manner” must be construed as an independent
prohibition in a series of restricted categories of voter information. This construction would be
inconsistent with the plain language reading of the statute. First, the rules of English require
parallel structure in a list, and—in the case of (a)(1), a direct object in each discrete item. The
relevant clause “whether cast in a regular or provisional manner” has no direct object and is drafted
in a manner that is inconsistent with the other two clauses in the proposed series. To reach the
parallel structure needed to comport with English language principles and reach the interpretation
urged by Defendant, the statute would need to be written as, “unauthorized voting disclosure is

[...] Disclosing or exposing the contents of any ballot, whether the ballot was cast in a regular or
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provisional manner, or the name of any voter who casts such a ballot.” This sentence structure
would assert three separate bases for a finding of unauthorized vote disclosure. However, this is
not how the statute is drafted.

Conversely, if the court were to construe “whether cast in a regular or provisional manner”
consistent with common grammar and syntax principles, it would treat the phrase as a subordinate
clause that modifies the prohibition on exposing the contents of any ballot. Under the plain English
reading of the statute, K.S.A. § 25-2422(a)(1) does not prevent the disclosure of whether a ballot
was cast provisionally. Instead, it would prevent only the disclosure of the specific contents of a
ballot (i.e. for whom a voter cast their vote) and the disclosure of the name of any voter in
conjunction with the contents of their ballot, regardless of whether the ballot was provisional or
not. Thus, the clause “whether cast in a regular or provisional manner” merely modifies the
antecedent clause and clarifies that the contents of both regular and provisional ballots must be
kept confidential.

A number of county election officials have apparently correctly read the statute as well.
Douglas, Johnson, Sedgwick, Shawnee, and Wyandotte counties have all shared their lists of
provisional ballot voters in response to open records requests— and more than 60 counties have
taken the position that the type of ballot cast by voters is open to the public.?! This interpretation
is not only consistent with the plain language of the statute, it comports with the legislature’s

clearly expressed intent as described in detail below. Meanwhile if Defendant’s interpretation is

21 See Petition Ex. F, § 5 & Exhibit | thereto, at 40-56 (response to KORA request listing Douglas County provisional
ballot voter summary and listing names of all provisional ballot voters and the reasons their ballot was rejected); 110-
25 (response to KORA request listing Johnson County provisional ballot voters and the reasons their ballot was
rejected); 370-80 (response to KORA request listing Wyandotte County provisional ballot voters and the reasons their
ballot was rejected); see also id. at 17 (KORA response showing a print-out of the ELVIS Provisional Ballot Report
for Cherokee County with all provisional voter information, but with SSN information redacted as required by state
law).
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credited, county clerks in at least 60 counties?> have committed a level 10 nonperson felony
subjecting them to the possibility of probation or even imprisonment. See K.S.A. §25-2422(d); see
also 2018 Sentencing Ranges, KANSAS SENTENCING COMMISSION (2018), available at

https://sentencing.ks.gov/docs/default-source/2018-forms/2018-nondrug-and-drug-erid-quick-

reference-guide.pdf?sfvrsn=6ed4{d3f 0.

The only court to consider the question also reached a similar interpretation of the statute.
In Hammet v. Metsker, the Tenth Judicial District found that the face of the statute “does not
prohibit the voter’s name [from disclosure] other than in the context of revealing the contents of a
particular ballot.”?* Reading K.S.A. 25-2422(a) in the context of the entire statutory provision, the
court found the closure of voter names would be nonsensical given the explicit requirement that
advance mail ballot voter names be open to the public in subsequent subsection. Specifically, the
court noted “If identifying a voter’s name was sacrosanct, then there would be no reason to allow
voter names for advance balloting as expressly stated in K.S.A. 25-2422(b) which provides that
‘[n]othing in this section shall prohibit the disclosure of the names of persons who have voted
advance ballots.””** The court found that, to the extent an ambiguity existed, the legislative intent
confirmed the plain language, in pari materia, reading that the provisional ballot voter names are

not prohibited from disclosure.?’

2. Legislative intent clearly demonstrates K.S.A. §25-2422 does not create an

exception to the Kansas Open Records Act or Limit Access to the names of
provisional ballot voters.

2.

23 Hammet v. Metkser, 18CV5173, Order on Cross Motions for Summary Judgment, at 7 (Johnson Cty. Dist. Ct. Jan.
31, 2019), available at https://shawneemissionpost.com/wp-content/uploads/2019/02/18CV05173 16289378.pdf.

24 1d. at 8.

% Id. at 9-13.
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The most Defendant can argue is that the text of K.S.A. § 25-2422(a)(1) is ambiguous.?®
Therefore, the court should look to “the historical background of the enactment, the circumstances
attending its passage, and the effect the statute may have under the various constructions
suggested.” Robinett v. The Haskell Co., 270 Kan. 95, 100-01, 12 P.3d 411 (2000); In re Adoption
of G.L.V., 190 P.3d 245, 259 (2008).

K.S.A. § 25-2422 has been amended twice in recent years. First, in 2013 by SB 122 and
later in 2018 by SB 336. The history of these enactments captures a series of changes meant to
allow public access to the names of voters who cast a provisional ballot at any time following an
election.

Following an unsuccessful attempt to block the pre-canvass release of names of provisional
ballot voters during the 2012 election,?’” Kansas Secretary of State Kris Kobach urged the
Legislature to amend the nondisclosure law to limit access to voter names. Kobach testified at a
hearing on SB122 (initially titled SB177) that lists of provisional ballot voters should not be
publicly accessible until after an election canvass to ensure an “orderly process for preparing for
the county canvass and to protect voters from an unnecessary extension of the campaign season.”

See Hearing on SB 177 Before the S. Comm. on Ethics, Elections and Local Gov’t, 85th Leg.,

261 the court finds the plain English reading of K.S.A. §25-2422(a)(1) fails to unambiguously establish that the statute
does not prohibit disclosure of provisional ballot voter names, Defendant’s proposed construction is even less clear
on the face of the text. As detailed in sections (I)(2) and (I)(b) of this brief, Defendant’s construction creates conflicts
with other provisions of the election code—particularly §K.S.A. 25-2320, contradicts the interpretations of other state
officials, and is notably not reflected in other sections of the Election Code. See, e.g., State v. Coman, 294 Kan. 84,
93,273 P.3d 701 (2012) (ambiguity can arise because 'various statutes are in conflict); Mcullough v. Wilson, 426 P.3d
494, 499 (Kan. 2018) (“the absence of language in a statute can create an ambiguity”). All of this in addition to directly
conflicting with the common standards the legislature is presumed to use.

27 Ann Mah, the 2012 Democratic candidate for the 54th District of the House of Representatives, filed an open records
request with the Shawnee County Election Commissioner to obtain the names of provisional ballot voters in her
District four days before the county canvass. The commissioner denied her request and she successfully petitioned the
court for their release. The Kansas Secretary of State’s office filed an action in federal court to enjoin the release,
which was unsuccessful. See Hearing on SB 177 Before the S. Comm. on Ethics, Elections and Local Gov’t, 85th
Leg., 2013 Sess. (Kan. 2013) (statement of Ann Mah), available at

http://www.kslegislature.org/li 2014/b2013_14/committees/misc/ctte s_ethics_electns_1 20130226 _06_other.pdf.
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2013 Sess. (Kan. 2013) (statement of Kris Kobach, Sec. of State), available at

http://www.kslegislature.org/li_2014/b2013 14/committees/misc/ctte s _ethics_electns 1 20130

220 01 other.pdf. Secretary Kobach suggested this was because “providing provisional voters’

names to candidates effectively extends the campaign period for six to ten days after the election.”
Id. As such, SB122 amended K.S.A. § 25-2422(b) to state: “The name of any voter who has cast
a ballot shall not be disclosed from the time the ballot is cast until the final canvass of the election
by the county board of canvassers.” 2013 Kan. Sess. Laws 504, L. 2013, ch. 101, § 1.

But this is not the only change SB122 made. Prior to 2013, K.S.A. § 25-2422 stated that
“Disclosing or exposing the contents of any ballot or the manner in which the ballot has been
voted” (emphasis added), see K.S.A. § 25-2422 (2012), was an unauthorized voting disclosure.
This language prevented public disclosure as to whether a voter cast a provisional or regular ballot.
Indeed, this is the precise language Secretary Kobach relied upon in 2012 when he instructed
county clerks not to release lists of provisional ballot voters to the public under KORA.?® This
same language remained unchanged in the original bill that was introduced. See Kan. SB 177 (as

introduced Feb. 12, 2013), available at

http://www.kslegislature.org/li 2014/b2013_14/measures/documents/sb177_00_0000.pdf.
However, following a hearing on February 20, 2013, the Senate Committee on Ethics,

Elections, and Local Government amended the bill to exclude this language altogether. See Kan.

S. Comm. on Ethics, Elections and Local Gov’t, SB 177 (draft of Feb. 27, 2013), available at

http://www.kslegislature.org/li 2014/b2013 _14/measures/documents/sb177 01 _0000.pdf. The

altered provision, current in K.S.A. § 25-2422(a)(1), reads that “Disclosing or exposing the

contents of any ballot, whether cast in a regular or provisional manner, or the name of any voter

28 Secretary of State Memorandum, Nov. 8, 2012, Doc. 1-1 at 6-7, Mah v. Bd. of County Commissioners of Shawnee
County, 5:12-cv-04148-JTM-KGG (D. Kan. 2012).
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who cast such ballot except as ordered by a court in an election contest” is an unauthorized voting
disclosure. It would therefore seem that the Senate Committee intended to remove the prohibition
on disclosing the manner in which a person voted (provisionally or by a regular ballot).

But we need not guess at the legislature’s intent. According to the Kansas Legislative
Research Department’s Summary of SB122,%° the Senate Committee’s amendment “modifie[d]
this condition to specify the ballot could be a regular or provisional ballot and eliminate[d] from
the condition disclosure of the manner in which the ballot has been voted.” 2013 Summary of
Legislation at 34, KAN. LEG. RESEARCH DEP’T (2013), available at

http://'www.kslegresearch.org/KLRD-

web/Publications/SummaryofLegislation/2013_summary_of legislation.pdf.

In other words, the Legislative Research Department statement of the legislature’s
intended changes is fully consistent with the plain language reading of the amended text as
described by Plaintiffs in the prior section. The phrase “whether cast in a regular or provisional
manner” is a modifying phrase clarifying that the contents of both provisional and regular ballots
(i.e. who was voted for on the ballot) will not be disclosed. Meanwhile, the specific prohibition on
revealing the names of those who voted a provisional ballot as opposed to a regular ballot—the
manner of voting— was intentionally deleted.

Moreover, the only court to consider the statutory change to K.S.A. § 25-2422(a)(1) after

SB122 agreed with this interpretation. See Mah v. Bd. Of County Comm’rs, No. 12-4148-JTM,

2 Although the Kansas Supreme Court has cautioned the use of supplemental notes produced by the Legislative
Research Department as legislative history because they clearly state that they do not express legislative intent,
McCracken v. Kohl, 286 Kan. 1114, 1122 (Kan. 2008), Legislative Research Department bill summaries do not bear
the same warning statement, and Kansas appellate courts have regularly examined bill summaries as legislative history
even after the Kansas Supreme Court’s decision in McCracken. See, e.g., State v. Umphenour, Case No. 116,577,
2018 Kan. App. Unpub. LEXIS 383, at *24 (Kan. App. May 18, 2018); State v. Dawson, Case No. 113,233, 2016
Kan. App. Unpub. LEXIS 354, at *9 (Kan. App. May 13,2016); T.N.Y. v. E.Y., 51 Kan. App. 2d 956, 967 (Kan. App.
2015); Roberts v. Midwest Mineral, Inc., 41 Kan. App. 2d 603, 608 (Kan. App. 2009).
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2012 U.S. Dist. LEXIS 163248, at *9 (D. Kan. Nov. 15, 2012) (“the newly amended Kan. Stat.
Ann. § 25-2422(b) prevents the names of provisional voters from being disclosed until the final
canvass of the county board of canvassers”) (emphasis added). Nor is the change inconsistent with
the purposes of SB122 as articulated by Secretary Kobach, the goal being to prevent disclosure of
provisional ballot lists prior to the final canvass in an election. See Hearing on SB 177 Before the
S. Comm. on Ethics, Elections and Local Gov’t, 85th Leg., 2013 Sess. (Kan. 2013) (statement of
Kris Kobach, Sec. of State).?°

Finally, if the 2013 legislature intended K.S.A. § 25-2422(a)(1) to prohibit disclosure of
the names of voters categorically, it would not have added what was then subsection (b) to prohibit
disclosure between the election and the canvass. The “election to canvass” restriction on the
release of names of regular and provisional voters would be superfluous if the language in (a)(1)
indeed created a permanent restriction on the release of voter names as Defendant claims. See State
v. Fisher, 304 Kan. 242, 268, 373 P.3d 781 (2016) (“we do not interpret statutes in such a manner
as to render portions superfluous or meaningless." (citing State v. Van Hoet, 277 Kan. 815, 826-
27, 89 P.3d 606 [2004])).

In 2018, the 89th Kansas Legislature further amended K.S.A. § 25-2422 through SB 336.
The only change made under SB 336 was the removal of the temporal restriction that had been
added for the first time in SB122, by deletion of the following language from K.S.A. § 25-2422(b):
“The name of any voter who has cast a ballot shall not be disclosed from the time the ballot is cast

until the final canvass of the election by the county board of canvassers.” 2018 Kan. Sess. Laws

30 In fact, in Ann Mah’s testimony speaking against SB 122, she took as a given that the prohibition on the
disclosure of provisional ballot lists would only be prohibited until after the canvass. See supra note 25. This was the
entire nature of the discussion surrounding SB 122.
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732, L. 2018, ch. 87, § 2. In doing so, the legislature made all voter lists, both lists of provisional
and regular ballot voters, available to the public even before the final canvass for an election.

The legislative history of SB 336 tells us that this is precisely the outcome intended.’! The
House Judiciary Committee introduced the amendment to K.S.A. § 25-2422 during a hearing held
on SB 336 on March 20, 2018. Towards the end of the hearing, the Judiciary Committee voted to
add the contents of SB 295, a bill titled “Legislative Review of Exceptions to Disclosure of Public
Records,” to SB 336. When Committee Chairman Blaine Finch called for amendments to the
contents of SB 295, Representative Vic Miller from Topeka introduced an amendment that would
“remove the closure enacted” to restrict public access to records relative to voting.?? Specifically,
Miller explained the difficulties the restriction on public access to voter lists between the election
and canvass causes to candidates in close elections. In response to Representative Miller’s
proposal, Committee Chairman Blaine Finch stated “if I understand this correctly based on the
strike in the balloon, current law would be that the name of the voter who cast a ballot should not
be disclosed and by striking that, it can be disclosed? At any time between the vote and the
canvass?” Representative Miller responded “when you’re contesting an election and you have

information that someone was a convicted felon and may have voted in an election, it is kind of

3L It is worth noting that SB 336 is an omnibus sunshine bill that was principally drafted to remove public access
restrictions to information maintained by DCF and police departments regarding child deaths and body cam footage,
respectively. See Laura Bauer and Hunter Woodall, Kansas Passes Bill to Open State Secrets on Child Deaths,
Police Shootings KANSAS CITY STAR, May 1, 2018 (https://www.kansascity.com/news/politics-
government/article209883924 . html).

32 Hearing Before the H. Comm. on Judiciary, 8§7th Leg., 2018 Sess., at 5:23:30 (Kan. March 20, 2018) (statement of
Rep. Vic Miller) (“Having represented a number of people on election contests, it made it very difficult to
thoroughly review and represent someone who may have been shorted on an election. This just removes that, that
closure that was enacted”), available at http://sg001-
harmony.sliq.net/00287/Harmony/en/PowerBrowser/PowerBrowserV2/20180320/8/2833#info_. Kansas courts have
long recognized that statements made during committee meetings reveal legislative intent. Manhattan v. Eriksen,
204 Kan. 150 (1969); State v. Quested, 302 Kan. 262, 282, 352 P.3d 553, 565 (Kan. 2013)(citing the house and
senate judiciary committee minutes as evidence of the legislature’s clear intent to curtail judicial discretion in
sentencing when passing the sentencing guidelines).
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nice to know whether they had impact on the election and actually voted. And you have a very
short time frame to discover those things and prove them up and if you don’t even have access to
the names of the people who voted, which aren’t going to already be public, that makes it very
difficult to do in honest contest.”*

Ranking minority member Representative John Carmichael voiced his support for the
amendment, providing a recitation of the legislative history of SB 122 and explaining that “it’s not
a secret who votes in elections in America and it shouldn’t be a secret who votes, the secret is sow
did you vote?** Representative Carmichael concluded his remarks by summarizing the proposed
amendment for the committee as “this reopens so that all of us know who participated in the
election. That is what it’s about.”®> With the exception of Representative Scott, only
Representatives Miller, Finch, and Carmichael offered a statement about the amendment during
the hearing. Two days after the hearing, the committee recommended the bill, including that its
amendments to K.S.A. § 25-2422 be passed and the House voted to pass the bill on March 29,
2018. While SB 336 underwent minor changes in conference committee following its passage in
the House, no amendments were made to the proposed change to K.S.A. § 25-2422—which the
House categorized in the conference committee report brief as an amendment to the KORA
Exceptions, noting “the language was modified to remove, rather than continue, an exception

regarding certain voter information.” H. Conf. Comm. Rep. Brief on H. Sub. for SB 336 (Kan.

2018), available at

http://www.kslegislature.org/li/b2017 _18/measures/documents/ccrb_sb336_01_0000.pdf.

33 Hearing Before the H. Comm. on Judiciary, 87th Leg., 2018 Sess., at 5:25:42-5:26:39 (Kan. March 20, 2018).
34 Id. at 5:28:40-5:28:52.
3 Id. at 5:28:51-5:29:00.

20



After the bill was passed the Kansas Legislative Research Department Summary of
Legislation described SB 336’s amendment to K.S.A. 25-2422(a)(1) as follows: “the bill removes
an exception preventing the disclosure of the name of any voter who has cast a ballot from the
time the ballot is cast until the final canvass of the election by the county board of canvassers.”
2018 Summary of Legislation at 147, KAN. LEG. RESEARCH DEP’T (2018), available at

http://www.kslegresearch.org/KLLRDweb/Publications/Summaryofl egislation/2018 summary o

f legislation.pdf. The amendment is under the heading titled “Continuation and Elimination of
KORA Exceptions.” /d.

The three legislators who discussed SB 336’s amendment to K.S.A. 25-2422 clearly
understood the bill to remove the temporal restriction on public access to the names of voters and
eliminate that exception to the Kansas Open Records Act. Furthermore, these legislators discussed
that voter lists could be used by candidates to fairly contest an election before the canvass, thereby
implying their understanding that lists of both provisional voters and regular ballot voters would
be available under the law. The Kansas Office of Revisor staff explained to the committee
members that the amendment would remove a KORA exception and make the information open
to the public. An explanation of the amendment that was later included in the annual legislative
summary also explained the amendment as eliminating a KORA exception. Finally, if the
statements of multiple legislators and the legislative research department were not sufficient
evidence of legislative intent, the amendment in SB 336 was passed as part of a larger government
transparency bill. These historical circumstances conclusively establish what the text of K.S.A.
25-2422 states on its face—that while the specific ballot contents of a ballot cannot be disclosed,

whether and why someone’s vote did not count is not protected information under state law.
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E. The Constitutional Right to Informational Privacy Does Not Create an Exception to
KORA.

Defendant Schwab also claims—absent any authority—that the constitutional right to
informational privacy prevents the disclosure of provisional ballot voter information, including the
names of provisional ballot voters. But the constitutional right to informational privacy requires
only that highly sensitive and confidential personally identifying information, such as social
security numbers, cannot be disclosed absent sufficient procedural safeguards. Moore v. Kobach,
359 F. Supp. 3d 1029, 1049 (D. Kan. 2019) (noting that “information must be entitled to a
legitimate expectation of confidentiality” before constitutional protection applies). Maintaining
the secrecy of how and for whom a person voted for may indeed be entitled to constitutional
protection as well. See, e.g., Anderson v. Mills, 664 F.2d 600, 608 (“Although the US Constitution
does not specifically guarantee that a person has a right to a secret ballot, such a right has been
recognized as one of the fundamental civil liberties of our democracy”). But whether the State
counted a person’s vote or rejected their ballot on a technicality— information the State does not
proactively share with the impacted voter themselves— is not sensitive personal information and
is instead only sensitive in that it identifies the magnitude of disenfranchisement caused by state
election procedures.

The only case to which Defendant Schwab cites as authority for the position that
provisional ballot voter lists contain purportedly sensitive, constitutionally-protected is a case in
which the Secretary of State’s Office was unsuccessful in preventing the disclosure of provisional
ballot voter lists and the constitutional right to informational privacy was not mentioned at all.

Mah, 2012 U.S. Dist. LEXIS 163248, at *6-*9.
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I1. PLAINTIFFS WILL SUFFER IRREPARABLE HARM AS A RESULT OF
DENIAL OF THEIR ACCESS TO PUBLIC RECORDS.

Irreparable injury for the purposes of a preliminary injunction requires a showing that a
reasonable probability exists of prospective injury. See Bd. of Cnty. Comm ’rs of Leavenworth Cnty.
v. Whitson, 281 Kan. 678, 683, 132 P.3d 920 (Kan. 2006). As a preliminary matter, it is worth
noting that depriving an individual of information constitutes a legally cognizable harm under
KORA and other statutes that provide access to information. See, e.g., Stephens v. Van Arsdale,
227 Kan. 676, 683 (Kan. 1980) (finding Plaintiff sustained an injury when the Public Citizen v.
Dep’t of Justice, 491 U.S. 440, 449 (1989) (finding DOJ’s refusal to permit plaintiffs to scrutinize
the ABA Committee's minutes and records constituted a sufficiently distinct injury to provide
standing to sue, invoking the court’s FOIA jurisprudence and noting “Our decisions interpreting
the Freedom of Information Act have never suggested that those requesting information under it
need show more than that they sought and were denied specific agency records. There is no reason
for a different rule here”).

Here the harm Plaintiffs will face through continued deprivation of access to provisional
ballot information is irreparable due to the time-sensitive nature of their request— namely the
impending 2020 primary election. First, without the requested data, Plaintiffs will be unable to
help Kansas voters resolve the issues that led to their ballot being rejected before an important
election in which dozens of state and federal races are being contested. Plaintiffs will also be
precluded from fulfilling their mission to protect Kansans’ right to vote absent a favorable
preliminary injunction order from this Court. Second, Plaintiffs face a loss of— rather than delay
of— the provisional ballot data they requested. The ELVIS database, which stores the provisional
ballot data Plaintiffs requested, periodically deletes provisional ballot reports in advance of the

next election. Waiting for a resolution until after the 2020 election will result in the destruction of
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the 2018 provisional voter data that Plaintiffs’ seek. Regardless, Plaintiffs will be unable to receive
August 2020 primary election data to help Kansas voters cure any provisional ballot deficiencies
in the few days prior to the final canvass unless this Court declares and orders that this information
must be disclosed by Defendant Schwab under KORA. Finally, the mere fact that Plaintiffs are
being deprived of information to which they are entitled causes irreparable harm.

III. THE BALANCE OF EQUITIES WEIGHS STRONGLY IN FAVOR OF
PLAINTIFFS.

The balance of equities strongly favors the grant of a preliminary injunction. Defendant
will not be injured by allowing Plaintiffs access to provisional ballot voter information. Dozens of
counties—including the state’s three largest counties—have already granted Plaintiffs access to
the precise provisional voter information requested here.>® The counties were able to disclose the
provisional ballot voter information at little cost or staff time through a simple database report.
Further, no harm has befallen those counties since they released the requested information. Even
if Defendant Schwab was able to articulate a burden associated with releasing the provisional
ballot voter data Plaintiffs requested, the injury that Plaintiffs face—the inability to fulfill their
mission of helping voters and the potential destruction of the voter records—far outweighs that

burden.

IV. PRELIMARINARY INJUNCTION WILL SERVE THE PUBLIC INTEREST.

To obtain a preliminary injunction, there must be a showing that “the injunction, if issued,

would not be adverse to the public interest.” Whitson, 281 Kan. at 683. Here, the granting of a

36 See Petition Ex. F, § 5 & Exhibit | thereto, at 40-56 (response to KORA request listing Douglas County provisional
ballot voter summary and listing names of all provisional ballot voters and the reasons their ballot was rejected); 110-
25 (response to KORA request listing Johnson County provisional ballot voters and the reasons their ballot was
rejected); 370-80 (response to KORA request listing Wyandotte County provisional ballot voters and the reasons their
ballot was rejected); see also id. at 17 (KORA response showing a print-out of the ELVIS Provisional Ballot Report
for Cherokee County with all provisional voter information, but with SSN information redacted as required by state
law).
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preliminary injunction would greatly further the public interest. The release of the requested data
will help ensure properly registered voters who have been disenfranchised in the past will have
their ballots counted in the future. Moreover, the public interest is served by Defendant Schwab’s
compliance with past judicial orders and state and federal law. See, e.g., Acme Refrigeration
Supplies v. Acme Refrigeration, 961 F. Supp. 936, 941 (E.D. La. 1996) (“Granting of a preliminary
injunction would ensure compliance with both state and federal laws. Any time that a state or
federal law is enforced the public interest is served”). Defendant is violating the precedent of this
Court and that of the United States District Court for the District of Kansas through its KORA

denial. The requested preliminary injunction would therefore ensure compliance with binding law.

CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request that this Court order the release
of the names of provisional ballot voters from the 2018 General Election to Plaintiffs on or before

July 14, 2020, and such other relief as the Court deems just and proper.

Dated: June 24, 2020

Respectfully submitted,

/s/ Lauren Bonds

LAUREN BONDS, 27807
ZAL SHROFF, 28013
ACLU Foundation of Kansas
6701 W 64" Street, Suite 210
Overland Park, KS 66202
Tel: (913) 490-4114

Fax: (913) 490-4119
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CERTIFICATE OF SERVICE
I hereby certify that on this 24th day of June, 2020, I electronically filed the foregoing with

the Clerk of the District Court’s electronic filing system which will serve all registered participants
and a copy was also served by email to counsel for the Kansas Secretary of State, Garrett Roe

(garrett.roe@ks.gov) and Clay Barker (clay.barker2(@ks.gov).

/s/ Lauren Bonds
Lauren Bonds
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EXHIBIT A



732 2018 Session Laws of Kansas Ch. 87]

P v " Y .

(d) The commissioner may provide for the release of information to
law enforcement agencies or prosecutorial agencies or offices who shall
maintain the confidentiality of the information.

(e) The commissioner may accept a report of examination or inves-
tigation from another state or federal licensing agency, in which the ac-
cepted report is an official report of the commissioner. Acceptance of an
examination or investigation report does not waive any fee required by
this act.

(f)  Nothing shall prohibit the comnissioner from releasing to the
public a list of persons licensed or their agents or from releasing aggre-
gated financial data on such persons,

(g) The provisions of subsection (a) shall expire on July 1, 2021, unless
the legislature acts to reauthorize such provisions. The provisions of sub-
section (a) shall be reviewed by the legislature prior to July 1, 2021,

Sce. 2. K.S.A. 2017 Supp. 25-2422 is hereby amended to read as
follows: 25-2422. (a) Unauthorized voting disclosure is, while being
charged with any election duty, intentionally:

(1) Disclosing or exposing the contents of any ballot, whether cast in
a regular or provisional manner, or the name of any voter who cast such
ballot, except as ordered by a court of competent jurisdiction in an elec-
tion contest pursuant to K.S5.A. 25-1434 et seq., and amendments thereto,
or

(2) inducing or attempting to induce any voter to show how the voter

marks or has marked the voter’s ballot.
Fa

Tl 34y ace oo RUCUSIIONG SENe, NI SUTUNIPIUIUN SPNIL FUR | SUVEIDI SN | SINNPITER | [P PITONN |
7 LT ATTIC O y v OO WO S Cas - aDan ot sanr ot He-aiserosea

te}(b) Nothing in this section shall prohibit the disclosure of the
names of persons who have voted advance ballots.

{d)(c) Nothing in this scetion shall prohibit authorized poll agents
tfrom observing elections as anthorized by K.S.A. 25-3004, 25-3005 and
25-3005a, and amendinents thereto.

teX(d)  Unauthorized voting disclosure is a severity level 10, nouperson
felony.

See. 3. K.S.A. 2017 Supp. 38-2212 is hereby amended to read as
follows: 38-2212. (a) Principle of appropriate access. Information con-
tained in confidential agency records concerning a child alleged or ad-
judicated to be in need of care may be disclosed as provided in this
section. Disclosure shall in all cases be guided by the principle of provid-
ing access only to persons or entities with a need for mformation that is
dircetly related to achicving the purposes of this code.
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EXHIBIT B



M Gmail

Response to Open Records Request

Barker, Clay [KSOS] <Clay.Barker2@ks.gov>
To: "davishammet@gmail.com” <davishammet@gmail.com>

The response to your open records request is attached.

Clayton Barker
Clay.barker2@ks.gov
785-296-3483

@ KORA Resp Hammet 2019 9 9 .pdf
504K

Mon, Sep 9, 2019 at 1:52 PM


mailto:Clay.barker2@ks.gov
https://mail.google.com/mail/u/1?ui=2&ik=abefb5722d&view=att&th=16d175eb517d9350&attid=0.1&disp=attd&safe=1&zw




EXHIBIT C



M Gmail

Response to Open Records Request

Davis Hammet <davishammet@gmail.com> Mon, Sep 9, 2019 at 8:42 PM
To: "Barker, Clay [KSOS]" <Clay.Barker2@ks.gov>

Mr. Barker,

In regards to 52 U.S.C. 21082(a), the U.S. District Court for the District of Kansas found it “does not protect the names
of the voters who cast provisional ballots” in Mah v. Shawne