
IN THE DISTRICT COURT OF  
MONTGOMERY COUNTY, KANSAS 

 
KARENA WILSON and 
TRISTAN KOEHN, 
 

                                   Petitioners, 
 
vs.  
 
LARRY MARKLE, in his official capacity 
as County Attorney of Montgomery 
County, 
                                Respondent.  

) 
) 
) 
) 
)                 Case No. 2018-CV-000147 
) 
) 
) 
) 
) 

 
 

PETITIONERS’ MOTION FOR PARTIAL SUMMARY JUDGMENT ON STANDING 
AND ACCOMPANYING MEMORANDUM OF LAW.  

 
COME NOW Petitioners, by and through their undersigned counsel, and submit the following 

Motion for Partial Summary Judgment asserting standing and accompanying memorandum of law.   

 
INTRODUCTION  

 
 The Kansas diversion statute is clear: “Each defendant shall be informed in writing of the 

diversion program and the policies and guidelines adopted by the district attorney.” K.S.A. § 22-

2907 (emphasis added). Respondent Larry Markle conceded in his deposition that his office has never 

provided such notice to either Petitioner—both of whom took a plea deal and accepted criminal 

convictions.1 Hence, Respondent’s failure to provide notice has directly injured them and they have 

standing to sue.2 

 
1 Petitioner Karena Wilson accepted a plea deal and was sentenced to probation on December 12, 2017. Petitioner Koehn 
joined this lawsuit on March 13, 2019 and remained a criminal defendant for an additional 5 months while this litigation 
was pending—ultimately accepting a plea deal on August 13, 2019.  
2 Petitioners also assert they have standing to sue in mandamus to compel Respondent to maintain written policies that 
fully and accurately describe Respondent’s diversion program as implemented. Because Petitioners’ standing argument 
on that claim is premised on the same theory as the notice claim briefed herein, Petitioners do not address it separately. 
This brief does make clear, however, that Respondent’s paper policy diverges in significant ways from how it is applied 
in practice. 
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 This plain-text analysis is sufficient to move on to the merits. However, Petitioners also have 

standing because they are seeking to clarify important public duties impacting Kansans in real time. 

Our Supreme Court has held: “Turning to standing, this court has allowed original actions in 

mandamus when the petitioner demonstrates a need to secure a speedy adjudication of questions of 

law for the guidance of state officers . . . in the discharge of their duties.”3 Given that Respondent is 

a public officer prosecuting dozens of defendants as we speak while not providing vital, statutorily-

mandated diversion information, speedy adjudication via this case and these Petitioners is 

appropriate. 

 Finally, Respondent has raised two arguments against standing that both miss the mark. First, 

neither Petitioner’s claim is moot since both are enduring on-going harms of criminal prosecution—

and even if they were not, this is a scenario that is clearly capable of repetition but evading review. 

Second, Respondent has claimed that Petitioners were not entitled to diversion information because 

they were not diversion “eligible.” But eligibility is not the statutory requirement—and even if it 

were, Respondent’s policies, practices, and deposition testimony all confirm that both Petitioners 

were in fact eligible.  

 But none of this analysis is necessary. In the end, Petitioners were criminal defendants, and 

Respondent Larry Markle failed to provide them with information the statute requires for “[e]ach 

defendant.” Therefore, Petitioners have standing to bring this action, vindicate their rights, and 

require Mr. Markle to obey the law—just as he requires of everyone else in Montgomery County.  

 
 
 
 
 

 
3 Ambrosier v. Brownback, 304 Kan. 907, 910, 375 P.3d 1007 (Kan. 2016) (internal quotations omitted) (emphasis 
added). 
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STATEMENT OF UNCONTROVERTED FACTS 
 

Petitioner Wilson and Petitioner Koehn were Criminal Defendants Entitled to Diversion 
Information, and Both are Suffering On-Going Harms Because Respondent Suppressed It 

 
1. Respondent prosecuted Petitioner Tristan Koehn on charges related to a single traffic 

stop in December 2018. The initial criminal information alleged that Koehn’s car contained an open 

container of alcohol, opiates, and a pipe, and that Mr. Koehn was driving on a suspended license and 

without valid insurance. (Koehn Information and Journal Entry of Judgment, attached as Exhibit 1).   

2. In August 2019, Mr. Koehn pled guilty to misdemeanor transporting an open 

container; three traffic misdemeanors for registration, suspension, and insurance violations; and 

misdemeanor attempting to evade law enforcement. (See Ex. 1).  

3. Respondent concedes that neither he nor anyone else in his office has ever provided 

Mr. Koehn with written or any other form of notice of Respondent’s diversion program, including 

before he accepted his plea deal. (Markle Depo., attached as Exhibit 2, at 27:25-28:23; Supplemental 

Responses to Requests for Admission, attached as Exhibit 3, Admission No. 1). 

4. In June 2017, Petitioner Karena Wilson was arrested for breaking into a soda machine 

outside of a liquor store in Independence, Kansas. (Wilson Information, attached as Exhibit 4).  

5. Ms. Wilson pled guilty to three counts of misdemeanor theft and received one year 

probation. (Declaration of Ms. Wilson, attached as Exhibit 5, ¶ 9).  

6. Respondent concedes that neither he nor anyone else in his office has ever provided 

Ms. Wilson with written or any other form of notice of Respondent’s diversion program, including 

before she accepted her plea deal. (Ex. 2 at 27:25-28:23; Ex. 3, Admission No. 2).    

7. Ms. Wilson’s theft conviction actively prevented her from obtaining a job in the 

crucial months at the start of her community supervision. (Wilson Depo., attached as Exhibit 6, at 
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57:3-8). Inability to obtain work, in turn, was the first probation violation Ms. Wilson received during 

her period of probation. (Id. at 47:24). 

Petitioners Were Both Eligible for Diversion under Respondent’s  
Own Diversion Policy and Past Practices 

 
8. Montgomery County’s diversion policy declares a “broad swath” of crimes eligible 

for diversion. (Ex. 2 at 47:17-21; County Attorney’s Procedure for Diversions, attached as Exhibit 

7). 

9. Although the Diversion Policy identifies three common diversion-eligible offenses by 

name,4 it does not contain a comprehensive list of every diversion-eligible offense. (Ex. 3, Admission 

No. 3). Instead, the Policy specifically identifies the crimes that are not eligible for diversion and all 

other offenses are diversion-eligible by default. The diversion policy states, in relevant part, as 

follows:  

 

 
4 See Ex. 7, §§ 3(a)-(c) (listing DUI, fishing, and traffic offenses as common diversion-eligible crimes).  
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Excerpt from Ex. 7 (Diversion Policy). 

10. Other than the crimes specifically prohibited under Subsection (e) above, Respondent 

has testified that he considers any other crime eligible for diversion. (Ex. 2 at 47:5-11; 50:21-51:6).    

11. Respondent has also admitted to granting diversions for crimes including arson, 

domestic battery, and drug possession. (Ex. 2 at 46:14-17; 62:13-14). Mr. Markle himself does not 

specifically track the number of felony diversions his office grants—but he does offer felony 

diversions. (Id. 60:10-12; 69:12-74:5). According to court records, Mr. Markle offered 37 felony 

diversions in 2015 alone.5 

12. After a review of District Court records, Petitioners have also identified 18 felony 

diversion agreements Respondent has executed with criminal defendants in recent years, including:    

a) 5 felony theft and burglary offenses (severity levels 7 to 9);6  

b) 3 felony aggravated assault and battery offenses (severity level 7);7 

c) 3 felony commercial gambling offenses (severity level 8);8  

 
5 See ANNUAL REPORTS OF THE COURTS OF KANSAS 2015, Criminal Caseload Dispositions By County, at 4, available at 
http://web.kscourts.org/stats/15/2015%20Criminal%20Terms.pdf  
6 See Exhibit 8, containing criminal complaints and diversion agreements for the following Montgomery County cases: 
State v. Garrison, 2017-CR-348; State v. VanGurp, 2015-CR-331; State v. Dominguez-Ortiz, 2015-CR-62; State v. 
Gouldner, 2013-CR-594; and State v. Roberts, 2012-CR-419.  
7 See Exhibit 9, containing criminal complaints and diversion agreements for the following Montgomery County cases: 
State v. Marshall, 2018-CR-146; State v. Bishop, 2014-CR-336; and State v. Shaffer, 2014-CR-473.  
8 See Exhibit 10, containing criminal complaints and diversion agreements for the following Montgomery County cases: 
State. v. Hays, 2013-CR-505; State v. Westerman, 2013-CR-506; and State v. Mann, 2013-CR-507.  
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d) 3 felony fraud/financial offenses (severity levels 7 to 9);9  

e) 2 felony property damage offenses (severity levels 9 to 10);10  

f) 1 felony weapons offense (severity level 9);11  

g) 1 felony drug possession offense (severity level 4).12  

13. Respondent has also acknowledged that individuals with prior arrest or conviction 

histories remain eligible to apply for diversion (Ex. 2 at 106:23-107:1; 56:23-57:8), and that there is 

a “huge difference” between merely being eligible for diversion and being a strong candidate for 

diversion. (Id. at 47:12-16; 47:5-11). 

14. Respondent has asserted that Petitioner Wilson is not diversion-eligible because she 

“was originally charged with a felony” and “had prior involvement with the Independence Police 

Department.” (Answer ¶ 12; Ex. 2 at 109:4-112:16). 

15. But Respondent has provided diversions in cases with felony theft and burglary 

charges in the past. (Ex. 8 at 3-4, 18, 30). Mr. Markle has also previously granted a diversion on an 

aggravated assault felony charge notwithstanding that the defendant had previously been convicted 

of other crimes.13 

16. Respondent has likewise asserted that Petitioner Koehn is not diversion-eligible 

exclusively because of his “felony drug possession charge and past criminal history.” (Answer ¶ 13; 

Ex. 2 at 117:12-21).  

 
9 See Exhibit 11, containing criminal complaints and diversion agreements for the following Montgomery County cases: 
State v. Hart, 2017-CR-467; State v. Cunningham, 2016-CR-312; and State v. Lewis, 2014-CR-483. 
10 See Exhibit 12, containing criminal complaints and diversion agreements for the following Montgomery County cases: 
State v. Hurley, 2017-CR-22; and State v. Barksdale, 2016-CR-162.  
11 See Exhibit 13, containing the criminal complaint and diversion agreement for the following Montgomery County 
case: State v. Dungey, 2016-CR-65. 
12 See Exhibit 14, containing the criminal complaint and diversion agreement for the following Montgomery County 
case: State v. Harrison, 2015-CR-143.  
13 Compare Ex. 9 at 15-17, State v. Shaffer, 2014-CR-473 (a felony level 7 aggravated assault charge for which the 
defendant was ultimately given a diversion), with State v. Shaffer, 2008-CR-302, attached as Exhibit 15 (a prior 
conviction against the same defendant for misdemeanor violation of a protective order, which was initially charged as 
felony level 10 stalking).   
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17. However, Respondent has admitted to granting diversions for drug crimes in the past. 

(Ex. 2 62:13-14; 67:5-12). In 2015, Mr. Markle granted a diversion on a serious felony distribution 

charge, lowering the charges to felony possession prior to offering the defendant a diversion as to 

that charge. (Id. 63:1-25; Ex. 14 at 1,5).  

18. Respondent’s testimony also confirmed that Mr. Koehn would have been entitled to 

apply for diversion for the misdemeanor of transporting an open container even if he proceeded to 

guilty plea on his remaining offenses. (Ex. 2 at  92:9-15; 93:1-4; Answer ¶ 3; see also Ex. 2 at 46:14-

17). 

Respondent’s On-Going Failure to Comply with the Diversion Statute 
Impacts Hundreds of Defendants 

 
19. Montgomery County prosecutes about 950 individual cases per year, or 

approximately 3% of the county’s population (~32,500 residents).14   

20. Respondent concedes that defense attorneys sometimes fail to inform their clients 

about existing diversion programs for which they may be eligible. (Ex. 2 at 53:14-54:2; 120:18-

121:4). Indeed, this has been Petitioner Wilson and Petitioner Koehn’s experience with their defense 

attorneys. (Ex. 6 at 16:21-21; Koehn Depo., attached as Exhibit 16, at 34:8-11; 15:12-22). 

21. Respondent does not know whether criminal defendants without an attorney get 

access to his diversion policy—or even whether the District Court has a copy of his diversion policy 

to distribute. (Ex. 2 at 35:3-6; 39:12-14).  

22. At the same time, Mr. Markle and his assistant prosecutor acknowledge that 

information learned from the diversion application process often gives them information relevant to 

 
14 See ANNUAL REPORTS OF THE COURTS OF KANSAS 2018, Criminal Caseload Filing Activity By County, at 4, 
available at http://web.kscourts.org/stats/18/2018%20Criminal%20Filings.pdf  (reporting 392 non-traffic felony and 
misdemeanor cases filed in FY18); Traffic Caseload Filings By County, at 5, available at  
http://web.kscourts.org/stats/18/2018%20Traffic%20Caseload.pdf (reporting 564 traffic-related felony and 
misdemeanor cases in FY 18).  
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the ultimate diversion decision. (Ex. 2. at 98:2-6; Montgomery Depo., attached as Exhibit 17, at 27:1-

9). 

PROCEDURAL HISTORY  
 

23. On June 8, 2018, current Petitioner Karena Wilson and former Petitioner Kansas 

Crossroads Foundation filed a Petition for Writ of Mandamus and accompanying Memorandum of 

Points and Authorities in the Kansas Supreme Court against Respondent Larry Markle in his official 

capacity as County Attorney for Montgomery County, Kansas. (June 8, 2018 Petition for Mandamus, 

attached as Exhibit 18). The petition alleged that Respondent was violating K.S.A. § 22-2907 et seq. 

(“Diversion Statute”) by failing to: (1) create written diversion policies that fully and accurately 

describe the diversion program as implemented; (2) provide written notice of the full and accurate 

program to all criminal defendants; and (3) facilitate diversion conferences with an option for 

attorney attendance to all defendants actually offered diversion. (Id.).   

24. The Kansas Supreme Court sought a response from Respondent, which Respondent 

filed on September 27, 2018 (Markle Response to Supreme Court Mandamus Petition, attached as 

Exhibit 19).  The Supreme Court subsequently ordered the case transferred to this court with a 

directive to “first examine Petitioners’ standing before proceeding to the merits if warranted.” (Order 

dated Nov. 20, 2018, attached as Exhibit 20). The Supreme Court’s order cited the following cases 

with the following verbatim parentheticals: “See Landrum v. Goering, 306 Kan. 867, 872, 397 P.3d 

1181 (Kan. 2017) ("Generally, a private citizen may seek to compel the performance of a public duty 

only where he or she can show ""an injury or interest specific and peculiar to himself, and not one 

that he shares with the community in general."" [Citations omitted.]"); Kansas Bar Ass'n v. Judges 

of the Third Judicial Dist., 270 Kan. 489, 491, 14 P.3d 1154 (2000) ("'Whether or not a private 
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individual has brought himself within the narrow limits of [this] well-established rule must be 

determined from the particular facts of each individual case.’ [Citation omitted.]”).” (Ex. 20).  

25. On March 13, 2019, Respondent consented to an Amended Petition that removed 

organizational Petitioner Kansas Crossroads Foundation and added individual Petitioner Tristan 

Koehn, who was then being prosecuted by Respondent.  

26. In this court, the parties have conducted discovery limited to the standing question, in 

accordance with the Supreme Court’s order.  

27. This court also determined, upon briefing and argument, that Petitioners would file 

the opening brief on the standing question. (Journal Entry dated July 11, 2019). 

28. Accordingly, with the parties having completed discovery and agreed to a schedule 

for the standing portion of briefing, Petitioners submit this motion for partial summary judgment on 

the standing question.  

29. For the reasons stated below, Petitioners respectfully request that this court grant this 

motion and move forward to the merits of Petitioners’ claims. 

 
LEGAL STANDARD 

 
“Summary judgment is appropriate when the pleadings, depositions, answers to 

interrogatories, admissions on file, and affidavits demonstrate that no material fact is substantially 

contested and that the moving party is entitled to judgment as a matter of law. When there are no 

genuine material factual disputes, the issue becomes one of law.” See, e.g., State of Kansas v. Great 

Plains of Kiowa Co. Inc., 308 Kan. 950, 953, 425 P.3d 290 (Kan. 2018), citing Heartland Apartment 

Ass’n v. City of Mission, 306 Kan. 2, 9, 392 P.3d 98 (Kan. 2017). A petitioner is entitled to summary 

judgment on standing where they establish standing as a matter of law through undisputed facts. See 

U.S. Bank Nat’l Ass'n v. McConnell, 48 Kan. App. 2d 892, 901, 305 P.3d 1 (Kan. App. 2013) (finding 
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plaintiff had standing to pursue foreclosure action where “there is no genuine fact issue about the 

Bank being the holder of the note at the time suit was filed”).  Once Petitioners have presented 

evidence of their standing, the Respondent must introduce sufficient rebuttal evidence to demonstrate 

that a genuine dispute of material fact exists to defeat summary judgment. See Armstrong v. Bromley 

Quarry & Asphalt, Inc., 305 Kan. 16, 24, 378 P.3d 1090 (2016) (“When opposing a motion for 

summary judgment, an adverse party must come forward with evidence to establish a dispute as to a 

material fact. In order to preclude summary judgment, the facts subject to the dispute must be material 

to the conclusive issues in the case”). 

To the extent the question of standing cannot be resolved on summary judgment—although 

Petitioners will show below that it can—then the case must proceed to trial on the standing question. 

Esquivel v. Watters, 286 Kan. 292, Syl. ¶ 3, 183 P.3d 847 (2008) (“[s]ummary judgment should not 

be used to prevent the necessary examination of conflicting testimony and credibility in the crucible 

of a trial”) (internal quotations omitted). Petitioners are not required to conclusively prevail on the 

question of standing at the summary judgment stage in the face of a factual dispute. See Gannon v. 

State, 298 Kan. 1107, 1123 (Kan. 2014) (“[Standing] must be proved in the same way as any other 

matter and with the degree of evidence required at the successive stages of the litigation”) (emphasis 

added); Steckline Communs., Inc. v. Journal Broad. Grp. of Kan., Inc., Case No. 118,456, 2018 Kan. 

App. Unpub. LEXIS 763, at *3 (Kan. App. Oct. 5, 2018) (remanding for trial to resolve the standing 

question where a genuine dispute of material fact existed as to petitioner’s standing) (as this is an 

unpublished case, a copy is attached to this brief in compliance with Kansas Supreme Court Rule 

7.04).  
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ARGUMENT  
 

I. PETITIONERS CAN DEMONSTRATE MANDAMUS STANDING BASED ON 
THE STATUTORY INJURY THEY SUFFERED OR THE PUBLIC 
IMPORTANCE OF THE QUESTION AT HAND.  

 
Mandamus petitioners establish standing by showing either: (1) “an injury or interest specific 

and peculiar to himself, and not one that he shares with the community in general,” Kansas Bar Ass'n 

v. Judges of the Third Judicial Dist., 270 Kan. 489, 491, 14 P.3d 1154 (2000) (quotation omitted); 

Mobil Oil Corp. v. McHenry, 200 Kan. 211, Syl. ¶ 17, 436 P.2d 982 (Kan. 1968), or (2) “the need to 

secure a speedy adjudication of questions of law for the guidance of state officers and official boards 

in the discharge of their duties,” Ambrosier v. Brownback, 304 Kan. 907, 910, 375 P.3d 1007 (Kan. 

2016) (quoting Kansas Bar Ass’n v. Judges of the Third Judicial Dist., 270 Kan. 489, 498, 14 P.3d 

1154 (2000)).  Here, Petitioners can establish standing under both frameworks.   

A. Petitioners Have Demonstrated an Injury Based on The Denial of Information that 
the Kansas Diversion Statute Entitled Them To.  
 

Under the first prong above, mandamus standing is “not sufficiently different from the 

standing requirement in any judicial determination” Emerson v. Kan. Dep't of Soc. & Rehab. Servs., 

Case No. 103,486, 2010 Kan. App. Unpub. LEXIS 679, at *5 (Kan. App. Sept. 17, 2010) (as this is 

an unpublished case, a copy is attached to this brief in compliance with Kansas Supreme Court Rule 

7.04). Specifically, courts assess whether petitioners have alleged “a personal stake in the outcome 

of the controversy as to warrant his invocation of jurisdiction” and “personally suffered some injury.”  

Harrison v. Long, 241 Kan. 174, 176, 734 P.2d 1155 (Kan. 1987) (articulating the general standing 

test in civil litigation); see Mobil Oil Corp, 200 Kan. at 243 (describing essentially the same test to 

establish standing in a mandamus action).  

A mandamus petitioner suffers an injury where a statute confers a legal entitlement to him as 

an individual or member of a class of individuals and a public official denies him that entitlement. 
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See, e.g., Landrum v. Goering, 306 Kan. 867, 872, 397 P.3d 1181 (Kan. 2017) (where statute 

conferred a specific entitlement on criminal defendants, a Kansas criminal defendant had standing to 

bring a mandamus action against public officials denying him access to that entitlement).  

In particular, the Kansas Supreme Court has found that depriving an individual of information 

that they are entitled to under law and has a direct interest in accessing constitutes an injury sufficient 

to confer standing. See, e.g., Stephens v. Van Arsdale, 227 Kan. 676, 683, 608 P.2d 972 (Kan. 1980). 

In Stephens, the Wichita Eagle had standing to bring a mandamus action to compel the Sedgwick 

County clerk to release court files from criminal proceedings. Id. The Court found that the newspaper 

had suffered an injury because the denial of access to information in the court records “impair[ed] 

their ability to carry on their business, the collection and dissemination of information.” Id.  In short, 

the Court held an informational injury was sufficient to confer standing. The petitioner was not 

required to show that the requested records would be used for some further interest or to abate a 

future injury.15 

Ms. Wilson and Mr. Kohen can demonstrate a similar informational injury to the petitioners 

in Stephens. They were both entitled by statute to receive notice of Respondent’s diversion program. 

Specifically, the diversion statute requires that “Each defendant shall be informed in writing of the 

diversion program and the policies and guidelines adopted by the district attorney.” K.S.A. § 22-

2907. The statute and particularly the notice provision are clearly designed to protect and inform 

 
15 Courts have found that a variety of grievances and deprivations can constitute an injury to confer standing— including 
being denied access to information that may serve no further interest other than informing the petitioner. Havens Realty 
Corp. v. Coleman, 455 U.S. 363, 373–74 (1982) (holding that the denial of information subject to disclosure under the 
Fair Housing Act constitutes an injury in fact); Pub. Citizen v. U.S. Dep’t of Justice, 491 U.S. 440, 449 (1989) (finding 
DOJ’s refusal to permit plaintiffs to scrutinize the ABA Committee's minutes and records constituted a sufficiently 
distinct injury to provide standing to sue, invoking the court’s FOIA jurisprudence and noting “Our decisions interpreting 
the Freedom of Information Act have never suggested that those requesting information under it need show more than 
that they sought and were denied specific agency records. There is no reason for a different rule here.”); Fed. Election 
Comm'n v. Akins, 524 U.S. 11, 23 (1998) (holding voters had standing to sue based on informational injury caused by 
the Federal Election Commission’s refusal to demand and disclose information about political committees as required 
by the Federal Election Campaign Act); Spokeo v. Robins, 136 S. Ct. 1540, 1549 (2016) (‘“inability to obtain information’ 
that Congress ha[s] decided to make public is a sufficient injury in fact to satisfy Article III.”).		
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criminal defendants like Ms. Wilson and Mr. Koehn.  See Kansas House Judiciary Committee Report 

on HB 3130 at 48 (“the Committee has examined a pretrial diversion approach and believes that such 

should be available in Kansas to reduce the numbers of persons committed to institutions); see also 

XXI Kan. Op. Att’y Gen. 32 (1997) (“the purpose of the notification requirement is to safeguard a 

defendant from discrimination by the prosecutor.”); compare Landrum, 306 Kan. at 870 (fact that 

criminal defendant “may have to proceed to trial without the” relevant statutory entitlement augured 

in favor of standing). There is also no dispute that Respondent did not provide Ms. Wilson and Mr. 

Koehn with the information to which they are entitled under K.S.A. 22-2907. (Ex. 2 at 27:25-28:23; 

Ex. 3, Admission Nos. 1 & 2).   

Because Petitioners are both criminal defendants whom Markle failed to notify about his 

diversion program, they have clearly been deprived of a legal entitlement and suffered a recognized 

legal injury as a result.  

B. Ms. Wilson and Mr. Koehn Have Been Individually Injured. 
 

An injury can be peculiar and specific to a petitioner even if their grievance is shared with a 

class of similarly situated individuals.  Emerson v. Kan. Dep’t of Soc. & Rehab. Servs., 2010 Kan. 

App. Unpub. LEXIS 679 at *5 (explaining that “the mere fact that other persons institutionalized 

such as Emerson may be subject to similar demands does not remove the fact that Emerson has a 

specific injury arising from SRS’s demand for payment against him”). A criminal defendant 

petitioning to compel a public official to provide them with a statutory protection or entitlement has 

a specific injury distinct from other citizens, even if the statute they are seeking to enforce applies to 

all criminal defendants. Landrum, 306 Kan. at 872.   

In other words, Petitioners do not share their injury with the community in general. The 

diversion statute does not require Respondent to provide notice to all residents of the county. Nor is 
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the provision designed to protect classes of individuals other than criminal defendants. Ms. Wilson 

and Mr. Kohen have a specific interest distinct from other citizens at large in compelling Respondent 

to comply with K.S.A. 22-2907, and therefore they have standing.       

C. Petitioners Have Standing Based on the Public Importance of the Question at 
Hand.  

 
Kansas courts have “broadened the availability of mandamus in order to expeditiously resolve 

the issues.” Stephens, 227 Kan. at 682.  Specifically, the Kansas Supreme Court has held, “[t]urning 

to standing, this court has allowed original actions in mandamus when the petitioner demonstrates a 

need ‘to secure a speedy adjudication of questions of law for the guidance of state officers and official 

boards in the discharge of their duties.’” Ambrosier, 304 Kan. at 910 (quoting Kansas Bar Ass’n, 270 

Kan. at 498). Petitioners are seeking exactly that: speedy adjudication of a question of statutory 

construction to guide district and county attorneys in the discharge of their duties under the Kansas 

Diversion Statute.     

The importance of the questions at hand cannot be overstated. Respondent prosecutes 

approximately 950 criminal cases each year,16 many of which are cases for which diversion is a 

viable option. In the absence of  notice from the County Attorney of the full and accurate scope of 

the county’s diversion program—as the law and this petition demand—many criminal defendants 

will receive insufficient information or, like Petitioners, none at all about the opportunity to apply 

for diversion. This hinders defendants’ ability to actually receive diversion, which the Legislature 

has promoted as beneficial Kansas public policy. See Kansas House Judiciary Committee Report on 

HB 3130 at 48 (“[T]he Committee has examined a pretrial diversion approach and believes that such 

should be available in Kansas to reduce the numbers of persons committed to institutions”). Indeed, 

Mr. Markle himself testified that defense attorneys regularly fail to inform their clients about existing 

 
16 See supra note 14.  
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diversion programs they may be eligible for. (Ex. 2 at 53:14-54:2; 120:18-121:4). This of course has 

been Petitioner Wilson and Petitioner Koehn’s experience with their defense attorneys. (Ex. 6 at 

16:21-21; Koehn Depo., attached as Exhibit 16, at 34:8-11; 15:12-22). 

The lack of notice is particularly concerning for pro se litigants, as Mr. Markle has indicated 

that he does not know whether criminal defendants without an attorney get access to his diversion 

policy—or even whether the District Court has a copy of his diversion policy to distribute. (Ex. 2 at 

35:3-6; 39:12-14). Yet, both Mr. Markle and his assistant prosecutor acknowledge that information 

learned from the diversion application process often gives them mitigating information that changes 

their mind in favor of offering individuals diversion. (Ex. 2 at 98:2-6; Ex. 17 at 27:1-9).  

Accordingly, the County Attorney’s failure to provide statutory notice of the true nature of 

his diversion program will continue to negatively impact myriad criminal defendants who might have 

received a diversion or other more beneficial outcomes if they had only known they could apply and 

make their case to the County Attorney.17 

II. PETITIONERS CAN EASILY ESTABLISH STANDING EVEN UNDER 
RESPONDENT’S MISGUIDED THEORY OF THE CASE.  

 
Respondent has maintained that Petitioners lack standing to bring this mandamus action 

solely because Petitioners are not eligible for diversion. See Answer ¶¶ 12-13.18 But diversion 

 
17 In further support of the public’s interest in resolving this question, Respondent has implied via deposition questioning 
that Petitioners have not been harmed because they: (1) could not have afforded the $300 application fee, and/or (2) could 
have their records expunged post-conviction. Ex. 6 at 29:19-21 (expungement); id. 46:3-12 (fee); Ex. 16 at 36:2-37:2 
(both). These arguments dangerously miss the point. First, ability to pay and availability of expungement are irrelevant 
to whether Petitioners are entitled to information about the diversion program under K.S.A. 22-2907 et seq. Second, the 
fact that Respondent raised the fee in his questioning makes it even more important to clarify the informational 
entitlement for disadvantaged Montgomery County residents, who, it seems, could be missing out on the information 
simply because the County Attorney has unilaterally decided they are too poor.  If Respondent is indeed depriving 
Montgomery County residents— or did indeed deprive these Petitioners— of the opportunity to participate in diversion 
based on their inability to pay, the question of Respondent’s notice obligations raises an issue of constitutional 
importance. Bearden v. Georgia, 461 U.S. 660, 672 (1983).  
18 Respondent has also suggested at times that even diversion-eligible defendants would have no injury for standing 
purposes because diversion is similar enough to probation as an alternative to incarceration. Ex. 19 at 6. These are, of 
course, fundamentally different statutory programs and— crucially— diversion is granted prior to the defendant ever 
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eligibility is entirely irrelevant to the standing analysis. As described above, each and every criminal 

defendant in Montgomery County has a statutory right to notice of diversion that exists independent 

of whether or not they are actually diversion-eligible.19 The statute establishes that Petitioners, and 

indeed all criminal defendants, have standing to sue as a matter of law.20 But regardless, Petitioners 

have plainly demonstrated that they are eligible for diversion under Respondent’s current program. 

They have therefore conclusively established their standing even under Respondent’s misguided 

framing of the standing issue.  

A. Diversion Eligibility Under Respondent’s Existing Policy is Widely Permissive.  
 

Montgomery County’s Diversion Policy declares a “broad swath” of crimes eligible for 

diversion. (Ex. 2 at 47:17-21). Although the policy identifies three common diversion-eligible 

offenses by name,21 it does not contain a comprehensive list of every diversion-eligible offense. (Ex. 

3, Admission No. 3). Instead, the policy specifically identifies the crimes that are not eligible for 

diversion and all other offenses are diversion-eligible by default. The diversion policy states, in 

relevant part, as follows:  

(d) Other Crimes: Factors to consider. In determining whether diversion of a defendant is 
in the interests of justice and of benefit to the defendant and the community, the county attorney shall 
consider at least the following factors among all factors considered:    

1. The nature of the crime charged and the circumstances surrounding it; 
2. Any special characteristics or circumstances of the defendant; […]  
6. The impact of the diversion of the defendant upon the community; 
7. Recommendations, if any, of the involved law enforcement agency; 
8. Recommendations, if any, of the victim; 

 
being convicted of a criminal offense. See K.S.A. § 22-2910; cf. K.S.A. § 21-6604(a)(3) (listing probation as one of the 
appropriate sentencing options after conviction). Probation is therefore not at all legally equivalent to diversion and 
failure to receive notice of diversion is more than ample injury to assert standing. See, e.g., Am. Humanist Ass'n v. 
Douglas Cty. Sch. Dist. Re-1, 859 F.3d 1243, 1252 (10th Cir. 2017) (noting that even the mere fact of injury, regardless 
of magnitude, establishes standing). More importantly, the comparison is legally irrelevant to these proceedings, which 
are about Petitioners’ standing under the Diversion Statute and only that statute. 
19 K.S.A. 22-2907(3) (“Each defendant shall be informed in writing of the diversion program and the policies and 
guidelines adopted by the district attorney”) (emphasis added); KAN. ATT’Y GEN. OP. No. 97-70 (“the purpose of the 
notification requirement is to safeguard a defendant from discrimination by a prosecutor” who may not otherwise provide 
notice to all defendants).  
20 See supra Brief Section I(A) & note 15.  
21 See Diversion Policy §§ 3(a)-(c) (listing DUI, fishing, and traffic offenses as common diversion-eligible crimes).  
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9. Provisions for restitution; and 
10. Any mitigating circumstances. 

  
(e) A Defendant shall not be eligible for Diversion if:   
1.         The complaint alleges a violation of K.S.A. 8-1567 and amendments thereto and the 

defendant […] 
2. The complaint alleges that the defendant committed a class A or B felony or for crimes 

committed on or after July I, 1993, an off-grid crime, a severity level 1, 2 or 3 felony 
for nondrug crimes or drug severity level I or 2 felony for drug crimes. […].  

 
 Ex. 7 (Diversion Policy).  
 

The practical effect of the excerpted text is that all crimes are eligible for diversion under 

Subsection (d), so long as they are not in the list of explicitly excluded crimes in Subsection (e)—

which essentially prohibits diversions for the major felony offenses from severity levels one to 

three.22 The Policy therefore establishes that any felony offense with a severity level of four or lower 

is eligible for diversion.  

Respondent agrees with this plain reading. He testified that other than those crimes 

specifically prohibited under Subsection (e), any other crime is eligible for diversion. (Ex. 2 at 47:5-

11; 50:21-51:6). Respondent has also admitted to granting diversions for crimes as varied as arson, 

domestic battery, and drug possession. (Id. at 46:14-17; 62:13-14). Mr. Markle does not specifically 

track the number of felony diversions his office grants—but he does offer felony diversions. (Id. 

60:10-12; 69:12-74:5). Kansas Courts Annual Report aggregated data reveals that in 2015 alone, Mr. 

Markle granted 37 felony diversions.23 After a review of District Court records, Petitioners have also 

identified at least 18 specific felony diversion agreements Respondent has executed with criminal 

defendants in recent years, including:    

 

 
22 The exclusion of these particular crimes from the diversion policy is mandated by state law. See K.S.A. § 22-
2908(b)(2). 
23 See Criminal Caseload By County, at 4, supra note 5.   
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• 5 felony theft and burglary offenses (severity levels 7 to 9);24   
• 3 felony aggravated assault and battery offenses (severity level 7);25  
• 3 felony commercial gambling offenses (severity level 8);26  
• 3 felony fraud/financial offenses (severity levels 7 to 9);27  
• 2 felony property damage offenses (severity levels 9 to 10);28  
• 1 felony weapons offense (severity level 9);29  
• 1 felony drug possession offense (severity level 4).30  

 
It is therefore clear that criminal defendants charged with non-statutorily-excluded felony 

offenses in Montgomery County are not only eligible for diversion but have also actually been 

granted diversions by Respondent under his current diversion program. Mr. Markle has also 

acknowledged that individuals with prior arrest or conviction histories remain eligible to apply for 

diversion. (Ex. 2 at 106:23-107:1; 56:23-57:8). Indeed, Respondent’s Diversion Policy indicates that 

prior criminal history is just one of the factors that can be considered in deciding whether to 

ultimately grant an eligible defendant diversion—but criminal history does not automatically render 

the defendant diversion-ineligible. (See Ex. 7, Subsection 3(d)(3)). Mr. Markle has even granted 

diversions for violent felony offenses in the past despite the existence of a prior conviction on the 

defendant’s record.31  

Finally, Mr. Markle has clarified that it is possible to apply for and receive a diversion on 

certain charges in the criminal complaint while proceeding to conviction on other charges (Ex. 2 at 

92:9-15; 93:1-4), though the Diversion Policy does not include this fact. This practice greatly expands 

 
24 See Ex. 8.  
25 See Ex. 9.  
26 See Ex.10.   
27 See Ex. 11.   
28 See Ex. 12.  
29 See Ex. 13. 
30 See Ex. 14.  
31 Compare Ex. 9 at 15-17, State v. Shaffer, 2014-CR-473 (a felony level 7 aggravated assault charge for which the 
defendant was ultimately given a diversion), with State v. Shaffer, 2008-CR-302, Ex. 15 at 1-3 (a prior conviction against 
the same defendant for misdemeanor violation of a protective order, which was initially charged as felony level 10 
stalking).   
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diversion-eligibility for criminal defendants who have multiple charges filed against them. It is 

likewise possible, however, that Mr. Markle will grant diversions on all charges filed—even for 

multiple felonies at once.32 Montgomery County’s Diversion Policy and Respondent’s own diversion 

practices therefore identify that criminal defendants with felony charges and prior arrests or 

convictions are still eligible to apply for diversion.  

This is not to say that all criminal defendants with felony charges will in fact receive a 

diversion. Mr. Markle has himself noted there is a “huge difference” between merely being eligible 

for diversion and being a strong candidate for diversion. (Ex. 2 at 47:12-16; 47:5-11). Eligibility, of 

course, is the right to be considered for diversion in the first place, whereas being a good candidate 

addresses the likelihood someone will actually obtain a diversion based on the circumstances of their 

case. The eligibility question then is not whether Respondent would actually offer a particular 

defendant diversion, but whether the defendant has met the baseline criteria to apply for diversion 

under Respondent’s current policy.33.    

B. Petitioner Karena Wilson was Clearly Eligible for Diversion under Respondent’s 
Existing Policy.  

Respondent has argued that Ms. Wilson was not eligible for diversion on her felony level 9 

theft charge from 2017 because she: (1) “was originally charged with a felony”; and (2) “had prior 

involvement with the Independence Police Department,” including some involvement with cases 

relating to controlled substances. (Answer ¶ 12; see Ex. 2 at 109:4-112:16). Respondent’s claim that 

Ms. Wilson’s felony theft charge renders her diversion ineligible is particularly galling in light of the 

fact that Mr. Markle has granted several felony diversions in cases with theft charges identical to Ms. 

 
32 See Ex. 10 at 1-2, 4, State. v. Hays, 2013-CR-505 (granting a diversion for both felony level 8 commercial gambling 
and felony level 9 interference with a law enforcement officer).  
33 Eligibility-assessment, unlike evaluation of a defendant’s actual candidacy, does not even require the mitigating 
historical, demographic, and factual information collected as part of Respondent’s application and decision-making 
process for diversions. (See Ex. 2 at 95:18-21).  
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Wilson’s case, as well as diversions in even more serious burglary offenses. (Ex. 8 at 3-4, 18, 30). 

Petitioner Wilson’s felony theft charge cannot, therefore, make her diversion ineligible when other 

criminal defendants with the same exact felony charges were found not only eligible but also suitable 

to receive a diversion. Mr. Markle has also admitted under oath that he does grant felony diversions. 

(Ex. 2. at 46:14-17; 60:10-64:5).34  

Furthermore, nothing in Montgomery County’s Diversion Policy declares that prior law 

enforcement contacts— let alone prior convictions—bar someone from diversion eligibility. The 

Policy in fact suggests the opposite, by stating that prior criminal history is just one factor to evaluate 

in deciding whether or not an eligible defendant should actually receive a diversion. (See Ex. 7, 

Subsection 3(d)(3)). Here, Respondent apparently takes issue with Ms. Wilson’s “prior involvement” 

with law enforcement short of her actually having been convicted for any prior offenses. (Answer ¶ 

12). But as previously noted, Respondent granted a diversion on a much more serious aggravated 

assault felony charge even where the defendant had previously been convicted of other crimes. 

(Compare Ex. 9 at 15-17, with Ex. 15 at 1-3). Ms. Wilson’s mere “involvement” with law 

enforcement logically cannot render her ineligible to receive a diversion when someone with more 

serious charges and an established conviction history was found to be diversion-eligible. This 

argument also directly contravenes Mr. Markle’s sworn testimony that prior arrests and convictions 

do not impact diversion eligibility. (Ex. 2 at 56:23-57:8; 106:23-107:1).  

Mr. Markle may maintain that he would never have granted Ms. Wilson a diversion (id. at 

113:7-9), but, again, eligibility is separate from viability. According to Respondent’s own Policy and 

testimony, Ms. Wilson was eligible to apply for diversion regardless of whether Mr. Markle 

 
34 Mr. Markle has also expressly acknowledged the specific factors he weighs when considering an eligible felony offense 
for diversion, including: age (Ex. 2 at 85:8-10), mental health status (id. at 66:9-11); being a confidential informant (id. 
at 66:19-25); victim input (id. at 70:19-22); and fundamental weaknesses in the State’s proof against the defendant (id. 
at 64:1-8; 72:11-19).  
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considered her to be a good candidate for the program. She has therefore asserted standing even 

under Respondent’s contorted interpretation of the standing inquiry.   

C. Petitioner Tristan Koehn was Likewise Eligible for Diversion under Respondent’s 
Existing Policy.  

 
Respondent has also proclaimed that Petitioner Koehn was not diversion-eligible exclusively 

because of his “felony drug possession charge and past criminal history.” (Answer ¶ 13). As noted 

above, prior arrests, law enforcement contacts, and even prior convictions are not a barrier to 

diversion eligibility either under policy or by practice in Montgomery County (see Ex. 2 at 56:23-

57:8; 106:23-107:1; see also Ex. 7, Subsection 3(d)(3)) —where even individuals with felony charges 

have received a diversion despite prior convictions. (Compare Ex. 9 at 15-17, with Ex. 15 at 1-3).  

With respect to Mr. Koehn’s felony drug charge, Mr. Markle has admitted to granting 

diversions for drug crimes in the past. (Ex. 2 at 62:13-14; 67:5-12). In 2015, Mr. Markle granted a 

diversion on a serious felony distribution charge, lowering the charges to felony possession prior to 

offering the defendant a diversion as to that charge. (Id. 63:1-25; Ex. 14 at 1,5). If another criminal 

defendant was able to receive a diversion for their felony drug possession crime, then it is necessarily 

true that Petitioner Koehn’s felony drug possession charge was also eligible to be considered for 

diversion.   

Regardless, however, Petitioner Koehn was simultaneously charged with a variety of lower-

level misdemeanor offenses that Respondent has not argued are diversion-ineligible. In fact, 

Respondent admits that Mr. Koehn was charged with “a misdemeanor for transporting an open 

container” (Answer ¶ 3), an offense for which Mr. Markle clearly offers diversion. (See Ex. 2 at 

46:14-17). Mr. Koehn was entitled to apply for diversion for this particular offense even if he had 

proceeded to plead guilty on his remaining charges. (Id. at 92:9-15; 93:1-4).  
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Petitioner Koehn has therefore successfully demonstrated that he was eligible for diversion 

on at least some if not all of his criminal charges, and therefore he has amply demonstrated his 

standing even under Respondent’s incorrect standing theory.  

III. PETITIONERS’ CLAIMS ARE NOT MOOT AND, EVEN IF THEY WERE, THE 
HARMS ARE CAPABLE OF REPETITION AND RAISE CONCERNS OF 
PUBLIC IMPORTANCE MANDATING REVIEW.  

Respondent has asserted that Petitioner Wilson’s claims are moot because she accepted a plea 

offer ending her criminal case and is therefore no longer entitled to notice of diversion. Ex. 19 at 8. 

But Petitioner Wilson has plainly suffered a conviction and other ongoing harms resulting from 

Respondent’s refusal to provide her notice of diversion. Because she was unaware of Mr. Markle’s 

diversion program, Ms. Wilson accepted a conviction for her very first felony theft charge, for which 

she was unquestionably diversion-eligible. (See Brief Section II(b) above). Under the analysis above 

comparing her case to others for which diversion was offered, she should have even been a strong 

candidate. Unfortunately, she never knew to apply, and this was Respondent’s legal fault. 

Had she known to apply for diversion, she could have made her case at that point and possibly 

avoided a theft conviction altogether, as other defendants with the same charges have done in the 

past by convincing Respondent that they should receive a diversion. (Ex. 2 at 97:12-98:5). She also 

could have provided mitigating information that may have positively impacted her plea stance. 

Instead, Ms. Wilson’s theft conviction actively prevented her from obtaining a job in the crucial 

months at the start of her community supervision. (Ex. 6 at 57:3-8). Inability to obtain work, in turn, 

was the first probation violation Ms. Wilson received during her period of probation. (Id. at 47:24). 

Respondent’s failure to provide Ms. Wilson notice of diversion therefore led to a cascading set of 

harms specific to Ms. Wilson’s position as a criminal defendant entitled to statutory notice of 

diversion.  These are precisely the kind of personal and specific injuries that support standing in a 
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mandamus action, notwithstanding the fact that Petitioner Wilson does not have an ongoing criminal 

proceeding.  

Petitioner Koehn, meanwhile,  pursued this case as a criminal defendant with pending charges 

for five months and still did not receive notice of diversion from the County Attorney as required by 

the statute. (Ex. 3, Admission No. 1; Ex. 2 at 27:25-28:23). His claims are therefore clearly live by 

virtue of the fact that he was a criminal defendant entitled to notice at the time he joined this lawsuit. 

Additionally, like Ms. Wilson, Mr. Koehn now also suffers the burden of criminal convictions for 

charges that were plainly diversion-eligible. (See Brief Section II(c) above). 

Even if the Court would normally consider Petitioners’ claims moot, the harms at issue in this 

case are clearly capable of repetition and are likely to evade review because of the brief lifecycle of 

a criminal case in Montgomery County. Accordingly, the case should still move forward. Petitioner 

Koehn’s example is instructive. Should a subsequent criminal defendant wish to challenge 

Respondent’s refusal to provide them notice of diversion, their criminal case may also conclude prior 

to reaching an adjudication on the merits of their mandamus action as well.35 These circumstances 

trigger a clear exception to the mootness doctrine. See General Bldg. Contrs., L.L.C. v. Bd. of 

Shawnee County Comm’rs, 275 Kan. 525, 533, 66 P.3d 873 (Kan. 2003) (“The parties and the court 

agreed the situation would recur and continue to evade appellate review. We properly refused to 

dismiss the appeal as moot”).  

Mootness is likewise irrelevant where the case involves a matter of public interest. Allenbrand 

v. Contractor, 253 Kan. 315, Syl. ¶ 3, 855 P.2d 926 (1993) (“An exception to the general rule 

 
35 Evasion of judicial review in this scenario is not only possible but almost certain. Of all cases prosecuted to conviction 
in Montgomery County in 2018, 96% of felony cases resolved by guilty plea (253/264 cases) as did 90% of misdemeanor 
cases (70/78). See ANNUAL REPORTS OF THE COURTS OF KANSAS 2018, Criminal Caseload Dispositions By County, at 
4, available at http://web.kscourts.org/stats/18/2018%20Criminal%20Terms.pdf. Indeed, it appears there were only 5 
full-length criminal trials in Montgomery County in the entirety of 2018. Id. Under these circumstances, the criminal 
plea-bargaining process will almost certainly be faster than civil litigation.   
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regarding whether a case is moot exists if the case involves a question of public interest”). This is 

certainly true here, where hundreds of criminal defendants are not receiving crucial notice of 

diversion—potentially from any source— that might assist them in avoiding a conviction and its 

collateral consequences. (See Brief Subsection I(C) above). This system-wide public impact presents 

a situation where mootness cannot and should not result in dismissal of the claim. See State v. Hilton, 

295 Kan. 845, 851, 286 P.3d 871 (Kan. 2012) (retaining jurisdiction of a case even where plaintiff 

had no standing because ensuring that district courts structure probation in accordance with the law 

is a matter of public importance and presents a harm capable of repetition). This Court should 

therefore issue a decision on the merits in this case notwithstanding any argument that Petitioners’ 

claims have or will become moot.  

CONCLUSION 

 For the reasons stated above, this Court should grant Petitioners’ motion for partial summary 

judgment and find that they have standing to proceed to the merits of their claims. 

                  Dated: November 4, 2019  

Respectfully submitted, 

/s/ Zal K. Shroff  
ZAL K. SHROFF, KS #28013 

LAUREN BONDS, KS #27807 
ACLU FOUNDATION OF KANSAS  

6701 W 64th Street, Suite 210  
Overland Park, KS 66202  

Tel: (913) 490-4114 
 

 

/s/ Somil Trivedi 
Somil Trivedi* 

AMERICAN CIVIL LIBERTIES UNION FOUNDATION 
915 15th St., NW 

Washington, DC 20005 
Tel. (202) 715-0802 

strivedi@aclu.org  
*Admitted pro hac vice 
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Lisa D Montgomery, #18243  
Assistant County Attorney 
Montgomery County Attorney’s Office 
300 East Main Street 
Independence, Kansas  67301 
Phone: (620) 330-1020 
FAX: (620) 331-7230 
Email: lisamontgomery052013@gmail.com 
  

FOURTEENTH JUDICIAL DISTRICT 
DISTRICT COURT OF MONTGOMERY COUNTY, KANSAS 

  
 

State of Kansas, 
Plaintiff,  

 
 vs.  
 
Tristan Michael Koehn, 
1114 N 9th St 
Independence, Ks 67301 
    Defendant. 
 

AGENCY:   Independence Police Department #18-2376       
 
 

INFORMATION  
_____________________________________________________________________________________________________________________ 
 

COMES NOW the State of Kansas, by and through Lisa D Montgomery, duly qualified 
and acting Montgomery County, Assistant County Attorney, for and on behalf of the State of 
Kansas alleges and states for its Information against the defendant, Tristan Michael Koehn:    
 

COUNT I 
Transporting an Open Container 

 

That on or about the 27th day of December, 2018, in Montgomery County, Kansas, Tristan 
Michael Koehn, did unlawfully transport in a vehicle upon a highway or street an alcoholic 
beverage in an open container and such container was not in the locked trunk or rear 
compartment or any locked outside compartment which is not accessible to any person in the 
vehicle while the vehicle is in motion, or if the vehicle is not equipped with a trunk, behind the 
last upright seat or in an area not normally occupied by the driver or a passenger, and such 
vehicle is not a recreational vehicle, all in violation of K.S.A. 8-1599.  Transportation of Liquor 
in an Open Container, an unclassified misdemeanor.  (Penalty:  Up to six months in the county 
jail and a fine of up to $200.  Upon a second or subsequent conviction, the court shall also 
suspend or restrict the person's driver's license or privilege to operate a motor vehicle on the 
streets or highways of this State.  K.S.A. 8-1599.)    
 
 

ELECTRONICALLY FILED
2019 Jan 02 AM 10:50

CLERK OF THE MONTGOMERY-INDEPENDENCE DISTRICT COURT
CASE NUMBER:  2018-CR-000559-I-FE
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COUNT II 
Use/possess w/intent to use drug paraphernalia into human body 

 

That on or about the 27th day of December, 2018, in Montgomery County, Kansas, Tristan 
Michael Koehn, did unlawfully use, possess, or have under the defendant's control with intent to 
use, drug paraphernalia, used to store, contain, conceal, ingest, inhale, injecting or otherwise 
introduce a controlled substance into the human body, all in violation of K.S.A. 21-5709(b)(2).  
Possession of Drug Paraphernalia, a Class B nonperson misdemeanor.  (Maximum penalty:  Six 
Months in county jail and a fine of up to $1,000.  K.S.A. 21-6602 and K.S.A. 21-6611.)    
 

COUNT III 
Possession of opiate, opium, narcotic or certain stimulant 

 

That on or about the 27th day of December, 2018, in Montgomery County, Kansas, Tristan 
Michael Koehn did unlawfully and feloniously possess a controlled substance, to-wit:  
Methamphetamine, a Schedule II controlled substance as designated in  K.S.A. 65-4107(d)(3), 
and amendments thereto, all in violation of K.S.A. 21-5706(a).  Unlawful Possession of a 
Controlled Substance, a drug severity level 5 felony.  (Penalty:  From a minimum of 10 months 
to a maximum of 42 months in prison and a fine of up to $100,000; Postrelease supervision term 
of 12 months.  K.S.A. 21-6805, K.S.A. 21-6611, K.S.A. 22-3717, and amendments thereto.)    
 

COUNT IV 
Vehicles; Unlawful Acts; e.g., registration 

 

That on or about the 27th day of December, 2018, in Montgomery County, Kansas, Tristan 
Michael Koehn, then and there being present did unlawfully operate a motor vehicle on a street 
or highway which is not registered, or for which a certificate of title has not been issued or which 
does not have attached thereto and displayed thereon the license plate assigned thereto by the 
Division  of Motor Vehicles for the current registration year, including any registration decal 
required to be affixed to any such license plate pursuant to K.S.A. 8-1340, in violation of K.S.A. 
8-142, Registration Violation, an unclassified misdemeanor.  (Penalty: K.S.A. 2011 Supp. 21-
6602 & 21-6611)    
 

COUNT V 
Vehicles; Liability insurance coverage required 

 

That  on or about the 27th day of December, 2018, in Montgomery County, Kansas, Tristan 
Michael Koehn, having been lawfully requested to provide proof of motor vehicle liability 
insurance, did unlawfully fail to provide proof of motor vehicle liability insurance coverage in 
accordance with the provisions of the Automobile Injury Reparations Act, all in violation of 
K.S.A. 40-3104.  No Proof of Liability Insurance, a Class B nonperson misdemeanor.  (Penalty:  
Up to six months in the county jail and a fine of at least $300 and up to $1000.  K.S.A. 40-3104, 
K.S.A. 21-6602 and K.S.A. 21-6611.)    
 

COUNT VI 
Driving While Suspended - Second or Subsequent Offense 

 

That on or about the 27th day of December, 2018, in Montgomery County, Kansas, Tristan 
Michael Koehn did unlawfully operate a motor vehicle on a highway of this state at a time when 
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the defendant's privilege to do so was canceled, suspended or revoked, and has previously been 
convicted of driving while suspended, all in violation of K.S.A. 8-262.  Driving while License 
Canceled, Suspended or Revoked, a class A nonperson misdemeanor.  (Penalty:  A minimum of 
five days and up to one year in the county jail (not eligible for parole until after five days jail) 
and a fine of at least $100 and up to $2500.    K.S.A. 8-262(a)(3), K.S.A. 21-6602, and K.S.A. 
21-6611.)   

 
All of the said acts then and there committed being contrary to the statutes in such cases 

made and provided and being against the peace and dignity of the State of Kansas. 
 
WITNESSES:   

Damon Athey    
Timothy Townley    
KBI Lab   
Cynthia A Koehn  

_/s/ Lisa D Montgomery ________ 
Lisa D Montgomery, #18243 
Assistant County Attorney 
Montgomery County Attorney’s Office 
300 East Main Street 
Independence, Kansas  67301 
Phone: (620) 330-1020 
FAX: (620) 331-7230 
Email: lisamontgomery052013@gmail.com 

 
VERIFICATION 

 
STATE OF KANSAS   ) 

    ) ss. 
COUNTY OF MONTGOMERY ) 
 
 Lisa D Montgomery, duly qualified and acting Assistant County Attorney, authorized and 
empowered to prosecute for and on behalf of the State of Kansas, Montgomery County, of lawful 
age, being first duly sworn on oath deposes and states that the matters and things set forth and 
contained in the above and foregoing Information are true and correct as informed and to the best 
of my knowledge and belief, so help me God. 
 

_/s/ Lisa D Montgomery ________ 
Lisa D Montgomery, #18243 
Assistant County Attorney 

 
Subscribed and sworn to before me on 12/27/2018.  

 
 

/s/ Kendall Garton   
Notary Public  
My term expires:   5/15/2022  



IN THE DISTRICT COURT OF MONTGOMERY COUNTY, KANSAS 
SITTING AT INDEPENDENCE, KANSAS 

 
STATE OF KANSAS                                Plaintiff 
 
vs.                                               Case No.                             
 

Defendant  
X Male  __ Female 

 
JOURNAL ENTRY OF JUDGMENT 

Misdemeanor/Traffic 
 
Transaction No.: 306321800057    K.B.I. Number:  KS33706595 
Sentencing Date:   August 13, 2019  
Defense Counsel: __ Appointed X Retained   __ Self  __ Waived Orally   __ Waived in Writing 
Counsel Name:   Edward Battitori 
Type of Proceeding:   __ Bench Trial   __ Jury Trial  __ Guilty Plea  X  Nolo Contendre Plea 
Date of Conviction:  August 13, 2019 
CURRENT CONVICTION INFORMATION 
Count: Offense:      Misdemeanor, Class  
 

I. Transport Open Container, K.S.A. 08-1599  Unclass.  
IV.       Vehicle: Registration, K.S.A. 08-1340   Unclass. 
V. Vehicle: Liability Insurance, K.S.A. 40-3104  B   N/P 
VI. Driving While Suspended, K.S.A. 08-0262  A   N/P 
VII. Flee/Att. To  Elude LEO, K.S.A. 08-1568(a)(c)(1) B   N/P 

 
SENTENCE IMPOSED: 
Count: County Jail:   Fine:   C.S.O. Probation Term                                                            
    

I.   6 months      12 months 
IV.  30 days      12 months 
V.  6 months   $300.00  12 months 
VI.  6 months      12 months 
VII.       6 months      12 months                                                        

    
County Jail Time: __ consecutive   X concurrent to each above count 
County Jail Time: imposed as a condition of Probation: ___ days 
 

Comments:    
 
COSTS ORDERED: 
Court Costs:    $158.00         Total Fines: $300.00     Probation Fee: $60.00  
Witness Fee:    $               KBI Fee:      $       Other Lab Fee: $  
Fingerprint Fee: $45.00  Medical Costs/Expense Reimbursement: $  
Court Appointed Attorney Fee:  $          Extradition Costs: $  
Other:   $  
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Tristan Michael Koehn   
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RESTITUTION: 
Amount: Name and Address: 
 
$______          __________________________________________________________________ 
            
 
JAIL CREDIT: 
Location  From  To   Days 
MGDOC                     12/27/18 12/30/18  3  
   __/__/__ __/__/__  ___ 
   __/__/__ __/__/__  ___ 
 
MISCELLANEOUS PROVISIONS: 
 
X  Defendant informed of right to appeal within 14 days of this date. 
X  Defendant informed of potential right to expungement und K.S.A. 21-4619. 
X  Defendant has been processed, fingerprinted and palmprinted.  K.S.A. 21-2501(b). 
__ Court remands Defendant to custody of Sheriff to begin serving sentence. 
__ Defendant to report to County Jail on the ___ day of ________, 20___ at  _______ O’clock  

__. m. to start serving sentence. 
__ House arrest is authorized for remaining  
     Work release recommended (if accepted, defendant is to abide by recommendations of the  
     program) 
 __ Defendant’s financial resources and burden imposed by BIDS application and attorney fees  
     considered by the court pursuant to K.S.A. 22-4513 and State v. Robinson, 281 Kan. 538  
     (2006). 
__ Includes fine for DUI offense committed on or after 7/1/11.  Clerk will send $250.00 to State  
     Treasurer. 
_   Designated by court as DV conviction.  
_   Defendant to undergo a domestic violence offender assessment conducted by a certified  
     Batterer intervention program and follow all recommendations.  
Other Comments:   
 
       
      

 
 
 
 
 



    THIS ORDER EFFECTIVE UPON THE DATE             
                                                                OF ELECTRONIC SIGNATURE BY THE COURT  

JUDGE    
 
PROSECUTING ATTORNEY   DEFENSE ATTORNEY 
 
/s/ Lisa Montgomery     /s/ Edward Battitori 
Lisa D. Montgomery,   #18243   Edward Battitori,    #14620 
Judicial Center     612 S. Cypress 
300 E. Main      Cherokee, KS 66724 
Independence, Kansas  67301    620-4578008 
620) 330-1020      Date: _______________  /_____ /2019 
Date: September /23 /2019    
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Montgomery County District Court Search - Case Display

Case Number: 269

Case Year: 2017 Case UID: 2017-CR-000269-I-FE
Case Type: CR Filed: 2017-06-21
Case Sub-type: Felony Last Updated: 2019-02-26 at 09:29:27
Advisement Date: Remand Date: 
Appealed: N Appealed Date: 
Status Code: 2 Status Date: 2017-12-12
Status Description: Disposed

Defendants

Party

Defendant Number: 1

Last Name (or Business Name): Wilson
First Name: Karena Middle: Violet Suffix: 

Description

Sex: F Race: White
Height: 5 feet, 09 inches Weight: 175 pounds

Alias

Last Name: Wilson First: Karena Middle: Violet Suffix: 

Adjudications

Charge

Violation Date: 2017-06-14 Location: 407 W Railroad St, Hallet Liquor, Independence, KS
Plea: Nolo Contendre Plea Date: 2017-12-12
Fines Assessed: 863.00 Date Assessed: 2006-07-01

Amended Charge - Statute

KSA Number: 21.5801.a.1.b4



KSA Text: Theft of property or services; Value less than $1,500
Chapter: 21 Degree: MDA
Level Class: Misdemeanor Offense Class: Misdemeanor Class A
Attempted Conspiracy Solicitation: 
Felony or Misdemeanor: M Drug or Non-Drug: Non Drug
Person or not: Undefined Reporting Group: MISC
Statute Revision: 201612 Section: 5801
Sub-Section 1: a Sub-Section 2: 1
Sub-Section 3: b4 Sub-Section 4: 

Original Charge - Statute

KSA Number: 21.5801.a.1.b5
KSA Text: Theft of property/services; $1500 or less from 3 businesses in 72 hrs
Chapter: 21 Degree: FE9
Level Class: Felony Offense Class: Felony Level 09
Attempted Conspiracy Solicitation: 
Felony or Misdemeanor: F Drug or Non-Drug: Non Drug
Person or not: Undefined Reporting Group: MISC
Statute Revision: 201612 Section: 5801
Sub-Section 1: a Sub-Section 2: 1
Sub-Section 3: b5 Sub-Section 4: 

Officer

Last Name: Athey First: Damon Middle: 
Police Reference: IPD:17-887
Police Agency: (IPD) Independence Police Department

Disposition

Disposition Date: 2017-12-12 Disposition Type: 
Finding: Guilty Plea
Indefinite Suspension Term: N Suspension Type: None
License Suspension Date: License Suspension Duration:
Sentencing Date: 2017-12-12 Sentencing Defer Date: 
Modified Sentence: N Modified Sentence Date: 
Other Finding: 

Confinement



Life Sentence: N Commuted Sentence: N
Confinement Type: Jail Facility: Montgomery Co Dept of Corrections
Penitentiary Suspended: N Complete by: 

Duration: 12 months

Duration: 12 months

Defense Attorney

Last Name: Miller First: Karen Middle: Rebecca
Primary Attorney: Y Court Appointed: Y Conflict Attorney: Y
Withdrawn: N Send Notices: Y
Practice or Office: 

Registry of Actions

Action 1

Action Date: 2017-06-21 Action Type: COM
Action Agent: Jeffrey D Gossard
Description: Complaint Document Title: Complaint Document ID: 386253

Action 2

Action Date: 2017-06-21 Action Type: AFFD
Action Agent: Jeffrey D Gossard
Description: Affidavit IPD 17-887 A-B Document Title: Affidavit Document ID: 386252

Action 3

Action Date: 2017-06-21 Action Type: HEAR
Action Agent: Jeffrey D Gossard
Description: Hearing Scheduled (First Appearance 06/27/2017 09:00 AM)

Action 4

Action Date: 2017-06-21 Action Type: CAA
Action Agent: Jeffrey D Gossard
Description: Defendant: Wilson, Karena Violet Court Appointed Attorney Public defender Bryan Rickman

Action 5

Action Date: 2017-06-21 Action Type: CS



Action Agent: Jeffrey D Gossard
Description: Custody Slip filed $1500 cps bond Document Title: Custody Slip Filed Document ID: 386294

Action 6

Action Date: 2017-06-27 Action Type: FAPPH
Action Agent: Jeffrey D Gossard
Description: Hearing result for First Appearance held on 06/27/2017 09:00 AM: First Appearance Held
17CR268, Austin Harris

Action 7

Action Date: 2017-06-27 Action Type: HEAR
Action Agent: Jeffrey D Gossard
Description: Hearing Scheduled (Status 07/18/2017 09:00 AM)

Action 8

Action Date: 2017-06-28 Action Type: OACJ
Action Agent: Jeffrey D Gossard
Description: Order Appointing Counsel Rickman Document Title: Order Appointing Attorney Document
ID: 387125

Action 9

Action Date: 2017-06-28 Action Type: INFEOA
Action Agent: Jeffrey D Gossard
Description: ENRY OF APPEARANCE INF: Entry of Appearance

Action 10

Action Date: 2017-06-28 Action Type: FA
Action Agent: Jeffrey D Gossard
Description: Financial Affidavit Document Title: Financial Affidavit Document ID: 387276

Action 11

Action Date: 2017-06-29 Action Type: 
Action Agent: Jeffrey D Gossard
Description: Email Sent Date: 06/29/2017 11:27 am To: Dodi Haynes (dhaynes@sbids.org) File Attached:
FINANCIALAFFIDAVIT.pdf Name of Document: Financial Affidavit

Action 12



Action Date: 2017-06-30 Action Type: URD
Action Agent: Jeffrey D Gossard
Description: Agreed Order for Unredacted Discovery Document Title: Agreed Order for Unredacted
Discovery Document ID: 387521

Action 13

Action Date: 2017-07-13 Action Type: VIS
Action Agent: Jeffrey D Gossard
Description: Victim Impact Statement Document Title: Victim Impact Statement Document ID: 389142

Action 14

Action Date: 2017-07-13 Action Type: VIS
Action Agent: Jeffrey D Gossard
Description: Victim Impact Statement Document Title: Victim Impact Statement Document ID: 389143

Action 15

Action Date: 2017-07-13 Action Type: VIS
Action Agent: Jeffrey D Gossard
Description: Victim Impact Statement Document Title: Victim Impact Statement Document ID: 389144

Action 16

Action Date: 2017-07-18 Action Type: HRGHLD
Action Agent: Jeffrey D Gossard
Description: Hearing result for Status held on 07/18/2017 09:00 AM: Hearing Held

Action 17

Action Date: 2017-07-18 Action Type: HEAR
Action Agent: Jeffrey D Gossard
Description: Hearing Scheduled (Select Preliminary Hearing date 08/29/2017 09:00 AM)

Action 18

Action Date: 2017-08-08 Action Type: VIS
Action Agent: Jeffrey D Gossard
Description: Victim Impact Statement Document Title: Victim Impact Statement Document ID: 392635

Action 19



Action Date: 2017-08-29 Action Type: HRGHLD
Action Agent: Jeffrey D Gossard
Description: Hearing result for Select Preliminary Hearing date held on 08/29/2017 09:00 AM: Hearing
Held

Action 20

Action Date: 2017-08-29 Action Type: HEAR
Action Agent: Jeffrey D Gossard
Description: Hearing Scheduled (Preliminary 09/19/2017 01:30 PM)

Action 21

Action Date: 2017-09-05 Action Type: SUBI
Action Agent: Jeffrey D Gossard
Description: Subpoena: Subpoena Issued on 9/5/2017 on Officer: Athey, Damon, IPD; Taylor, Dustin, IPD;
Waggoner, Bradley, IPD

Action 22

Action Date: 2017-09-05 Action Type: SUBI
Action Agent: Jeffrey D Gossard
Description: Subpoena: Subpoena Issued on 9/5/2017 on Witness: Watson, Dana Alle; Jones, Carol Lynn;
Hallett, Jeremy Lee; Hollyfield, Holly; Nixon IV, Jewell Jay; David, Bradley Eugene; Harris, Austin
James; Watson, Jason Allen

Action 23

Action Date: 2017-09-06 Action Type: MOT
Action Agent: Jeffrey D Gossard
Description: Motion to Endorse Witness - Austin Harris, Jason Watson, Bradley Davis Document Title:
Motion to endorse Document ID: 395845

Action 24

Action Date: 2017-09-06 Action Type: SUBS
Action Agent: Jeffrey D Gossard
Description: Subpoena: Subpoena Served/Returned on 9/6/2017 on Witness: Davis, Bradley Eugene
Document Title: Subpoena Returned - Served Document ID: 395900

Action 25

Action Date: 2017-09-07 Action Type: SUBS



Action Agent: Jeffrey D Gossard
Description: Subpoena: Subpoena Served/Returned on 9/6/2017 on Officer: Taylor, Dustin, IPD; Waggoner,
Bradley, IPD; Athey, Damon, IPD Document Title: Subpoena Returned - Served Document ID: 395905

Action 26

Action Date: 2017-09-08 Action Type: SUBS
Action Agent: Jeffrey D Gossard
Description: Subpoena: Subpoena Served/Returned on 9/8/2017 on Witness: Hollyfield, Holly

Action 27

Action Date: 2017-09-08 Action Type: SUBS
Action Agent: Jeffrey D Gossard
Description: Subpoena: Subpoena Served/Returned on 9/8/2017 on Witness: Watson, Dana Alle

Action 28

Action Date: 2017-09-08 Action Type: SUBS
Action Agent: Jeffrey D Gossard
Description: Subpoena: Subpoena Served/Returned on 9/8/2017 on Witness: Watson, Jason Allen

Action 29

Action Date: 2017-09-08 Action Type: SUBS
Action Agent: Jeffrey D Gossard
Description: Subpoena Served/Returned for 9/19/17 at 1 pm Document Title: Subpoena Served - Returned
Document ID: 396114

Action 30

Action Date: 2017-09-08 Action Type: SUBS
Action Agent: Jeffrey D Gossard
Description: Subpoena: Subpoena Served/Returned on 9/6/2017 on Witness: Hallett, Jeremy Lee; Jones,
Carol Lynn; Harris, Austin James; Nixon IV, Jewell Jay Document Title: Subpoena Returned - Served
Document ID: 396212

Action 31

Action Date: 2017-09-19 Action Type: PHH
Action Agent: Jeffrey D Gossard
Description: Hearing result for Preliminary held on 09/19/2017 01:30 PM: Preliminary Hearing Held co-
def: Harris, Davis, Nixon



Action 32

Action Date: 2017-09-20 Action Type: MOTG
Action Agent: Jeffrey D Gossard
Description: MOTION FOR PRELIMINARY HEARING TRANSCRIPT MOT: Motion (Generic)

Action 33

Action Date: 2017-09-21 Action Type: ORDNSR
Action Agent: Jeffrey D Gossard
Description: ORDER FOR PRELIMINARY HEARING TRANSCRIPT ORD: Order (Generic)

Action 34

Action Date: 2017-09-21 Action Type: ORD
Action Agent: Jeffrey D Gossard
Description: Order to Endorse Witness Document Title: Order to endorse Document ID: 397843

Action 35

Action Date: 2017-10-26 Action Type: HEAR
Action Agent: Jeffrey D Gossard
Description: Hearing Scheduled (Arraignment 10/31/2017 09:00 AM)

Action 36

Action Date: 2017-10-26 Action Type: TX
Action Agent: Jeffrey D Gossard
Description: Transcript of Preliminary Hearing on 9/19/17 Document Title: Transcript of 9/19/17
Document ID: 402771

Action 37

Action Date: 2017-10-31 Action Type: CONT
Action Agent: Jeffrey D Gossard
Description: Hearing result for Arraignment held on 10/31/2017 09:00 AM: Continued

Action 38

Action Date: 2017-10-31 Action Type: HEAR
Action Agent: Jeffrey D Gossard
Description: Hearing Scheduled (Arraignment 11/21/2017 09:00 AM)



Action 39

Action Date: 2017-11-21 Action Type: CONT
Action Agent: Jeffrey D Gossard
Description: Hearing result for Arraignment held on 11/21/2017 09:00 AM: Continued

Action 40

Action Date: 2017-11-21 Action Type: HEAR
Action Agent: Jeffrey D Gossard
Description: Hearing Scheduled (Arraignment 12/12/2017 09:00 AM)

Action 41

Action Date: 2017-12-12 Action Type: ARRPNC
Action Agent: Jeffrey D Gossard
Description: Hearing result for Arraignment held on 12/12/2017 09:00 AM: Arraignment, plead no contest

Action 42

Action Date: 2017-12-12 Action Type: PROB
Action Agent: Jeffrey D Gossard
Description: Probation Ordered (21.5801.a.1.b5 Theft of property/services; $1500 or less from 3 businesses
in 72 hrs) Probation term: 12 months. (Supervision)

Action 43

Action Date: 2017-12-12 Action Type: PLEA
Action Agent: Jeffrey D Gossard
Description: Defendant's Acknowledgment of Rights and Entry of Plea Document Title: Def's Ack. of
Rights/Petition to Enter Plea Purs. Agree. Document ID: 408482

Action 44

Action Date: 2017-12-12 Action Type: PE
Action Agent: Jeffrey D Gossard
Description: Plea Entered - NC (21.5801.a.1.b4 Theft of property or services; Value less than $1,500)

Action 45

Action Date: 2017-12-12 Action Type: GP
Action Agent: Jeffrey D Gossard
Description: Guilty Plea (Guilty Plea 21.5801.a.1.b4 Theft of property or services; Value less than $1,500)



Action 46

Action Date: 2017-12-12 Action Type: STATUS
Action Agent: Jeffrey D Gossard
Description: Case Status Change: Disposed

Action 47

Action Date: 2017-12-12 Action Type: CONF
Action Agent: Jeffrey D Gossard
Description: Sentenced to Confinement (21.5801.a.1.b4 Theft of property or services; Value less than
$1,500) Confinement terms: Jail: 12 months. Suspended jail: 12 months.

Action 48

Action Date: 2017-12-14 Action Type: INFG
Action Agent: Jeffrey D Gossard
Description: Conditions of Probation INF: Information (Generic)

Action 49

Action Date: 2018-02-28 Action Type: ORDNSR
Action Agent: Jeffrey D Gossard
Description: Rule 170 ORD: Order (Generic)

Action 50

Action Date: 2018-02-28 Action Type: ORDJDG
Action Agent: Jeffrey D Gossard
Description: Sent Journal Entry ORD: Judgment

Action 51

Action Date: 2018-04-25 Action Type: AFFIG
Action Agent: Jeffrey D Gossard
Description: 4/25/2018 Waiver of Right to Probation Violation Hearing AFF: Affidavit (Generic)

Action 52

Action Date: 2018-04-25 Action Type: 
Action Agent: Jeffrey D Gossard
Description: Email Sent Date: 04/25/2018 02:54 pm To: rallen@mgso.us File Attached:
4252018WAIVEROFRIGHTTOPROBATIONVIOLATIONHEARING.pdf Name of Document: 4/25/2018



Waiver of Right to Probation Violation Hearing

Action 53

Action Date: 2018-08-30 Action Type: AFFIG
Action Agent: Jeffrey D Gossard
Description: 8/30/2018 Affidavit AFF: Affidavit (Generic)

Action 54

Action Date: 2018-08-30 Action Type: INFG
Action Agent: Jeffrey D Gossard
Description: 8/30/2018 Arrest and Detain INF: Information (Generic)

Action 55

Action Date: 2018-08-31 Action Type: SR
Action Agent: Jeffrey D Gossard
Description: Sheriff's Return of A/D Document Title: Sheriffs Return Document ID: 448218

Action 56

Action Date: 2018-08-31 Action Type: HEAR
Action Agent: Jeffrey D Gossard
Description: Hearing Scheduled (Admission/Denial 09/11/2018 09:00 AM)

Action 57

Action Date: 2018-08-31 Action Type: BSET
Action Agent: Jeffrey D Gossard
Description: Bond Set at $50,000 c/ps to cover 17CR269 and 18CR363

Action 58

Action Date: 2018-09-04 Action Type: FA
Action Agent: Jeffrey D Gossard
Description: Financial Affidavit Document Title: Financial Affidavit Filed Document ID: 448785

Action 59

Action Date: 2018-09-06 Action Type: MOTTRN
Action Agent: Jeffrey D Gossard
Description: Motion for Transcript MOT: Transcript



Action 60

Action Date: 2018-09-06 Action Type: ORDTRN
Action Agent: Jeffrey D Gossard
Description: Order for Transcript ORD: Transcript

Action 61

Action Date: 2018-09-07 Action Type: KADR
Action Agent: Jeffrey D Gossard
Description: KADR Document Title: KADR Document ID: 449200

Action 62

Action Date: 2018-09-11 Action Type: AOR
Action Agent: Jeffrey D Gossard
Description: Defendant: Wilson, Karena Violet Attorney of Record Karen Rebecca Miller

Action 63

Action Date: 2018-09-11 Action Type: CONT
Action Agent: Jeffrey D Gossard
Description: Hearing result for Admission/Denial held on 09/11/2018 09:00 AM: Continued

Action 64

Action Date: 2018-09-11 Action Type: HEAR
Action Agent: Jeffrey D Gossard
Description: Hearing Scheduled (Admission/Denial 10/02/2018 09:00 AM)

Action 65

Action Date: 2018-09-11 Action Type: ORDAPTC
Action Agent: Jeffrey D Gossard
Description: ORDER APPOINTING COUNSEL ORD: Appoint - Counsel

Action 66

Action Date: 2018-10-02 Action Type: HRGHLD
Action Agent: Jeffrey D Gossard
Description: Hearing result for Admission/Denial held on 10/02/2018 09:00 AM: Hearing Held

Action 67



Action Date: 2018-10-02 Action Type: HEAR
Action Agent: Jeffrey D Gossard
Description: Hearing Scheduled (Evidentiary 10/23/2018 01:30 PM)

Action 68

Action Date: 2018-10-08 Action Type: MOTG
Action Agent: Jeffrey D Gossard
Description: Motion For Special Setting to Reduce Bond MOT: Motion (Generic)

Action 69

Action Date: 2018-10-10 Action Type: DISSUB
Action Agent: Jeffrey D Gossard
Description: 17CR269 indep subp ORD: Subpoena - Clerk Signed

Action 70

Action Date: 2018-10-10 Action Type: SUBS
Action Agent: Jeffrey D Gossard
Description: Subpoena Served/Returned Document Title: Subpoena Served - Returned Document ID:
454860

Action 71

Action Date: 2018-10-23 Action Type: CONT
Action Agent: Jeffrey D Gossard
Description: Hearing result for Evidentiary held on 10/23/2018 01:30 PM: Continued

Action 72

Action Date: 2018-10-23 Action Type: HEAR
Action Agent: Jeffrey D Gossard
Description: Hearing Scheduled (Evidentiary 11/13/2018 01:30 PM)

Action 73

Action Date: 2018-10-26 Action Type: DISSUB
Action Agent: Jeffrey D Gossard
Description: 17CR269 Subp Indep ORD: Subpoena - Clerk Signed

Action 74



Action Date: 2018-10-29 Action Type: SUBS
Action Agent: Jeffrey D Gossard
Description: Subpoena Served/Returned Document Title: Subpoena Served - Returned Document ID:
457430

Action 75

Action Date: 2018-11-13 Action Type: HRGHLD
Action Agent: Jeffrey D Gossard
Description: Hearing result for Evidentiary held on 11/13/2018 01:30 PM: Hearing Held

Action 76

Action Date: 2018-11-13 Action Type: HEAR
Action Agent: Jeffrey D Gossard
Description: Hearing Scheduled (Disposition 01/15/2019 09:00 AM)

Action 77

Action Date: 2019-01-15 Action Type: CONT
Action Agent: Jeffrey D Gossard
Description: Hearing result for Disposition held on 01/15/2019 09:00 AM: Continued

Action 78

Action Date: 2019-01-15 Action Type: HEAR
Action Agent: Jeffrey D Gossard
Description: Hearing Scheduled (Disposition 02/26/2019 09:00 AM)

Action 79

Action Date: 2019-02-26 Action Type: HRGHLD
Action Agent: Jeffrey D Gossard
Description: Hearing result for Disposition held on 02/26/2019 09:00 AM: Hearing Held

Action 80

Action Date: 2019-03-20 Action Type: ORDJDG
Action Agent: Jeffrey D Gossard
Description: Journal Entry ORD: Judgment

Action 81



Action Date: 2019-04-01 Action Type: ORDJDG
Action Agent: Jeffrey D Gossard
Description: Journal Entry ORD: Judgment

Action 82

Action Date: 2019-04-02 Action Type: 
Action Agent: Jeffrey D Gossard
Description: Email Sent Date: 04/02/2019 01:27 pm To: casey.kanicki@ks.gov File Attached:
JOURNALENTRY.pdf Name of Document: Journal Entry

Action 83

Action Date: 2019-04-04 Action Type: CS
Action Agent: Jeffrey D Gossard
Description: Custody Slip filed serve balance of sentence in MGDOC Document Title: Custody Slip Filed
Document ID: 479328

Case Judge

Last Name: Gossard First: Jeffrey Middle: D Suffix: 

Prosecutors

Attorney 1

Last Name: Markle First: Larry Middle: 
Primary Attorney: N Court Appointed: N Conflict Attorney: N
Withdrawn: N Send Notices: N
Practice or Office: 

Last Name: Montgomery First: Lisa Middle: D
Primary Attorney: Y Court Appointed: N Conflict Attorney: N
Withdrawn: N Send Notices: Y
Practice or Office: 

© 2019 Office of Judicial Administration (http://www.kscourts.org)

http://www.kscourts.org/
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IN THE SUPREME COURT OF THE STATE OF KANSAS  

KANSAS CROSSROADS FOUNDATION; ) 
andKARENA WILSON; ) 

) 
Petitioners, ) 

) 
) 

VB. ) 
) 

LARRY MARKLE, in his official capacity as ) 
County Attorney of Montgomery County; ) 

) 
Respondent. ) 

) 

Original Action No. _____ 

DECLARATIQN OF KARENA WILSON 

1.  I, KMena Violet Wilson, have perso.n.allro.owledge of the matters in this Declaration and 
could and would competently testify to these facts. 

2.  I am 19 years old and a resident of Montgomery County, Kansas. I have lived in 
Independence, Montgomery County, Kansas since I was about 11 years old. 

3.  Prior to my June 2017 wrest for theft, I had never been charged with a crime. 

4.  On or about June 14, 2017, I was driving arotll1d Independence with m.y boyfriend. A 
person whom we did not know well asked us for a ride to the north part oftown. My 

boyfriend agreed and the person got in our car. When we arrived at a liquor store, the 
person suggested we start breaking into soda machines. He then got out of the car and 
broke into a soda. machine and took the coin collection box. inside. 

5.  The Indepoodence Police Department learned that we had driven the person who had. 
broken into the soda machine to the liquor store .. Even though my boyfriend and I 
assisted the police in identifying the person who broke into the machines, we were both 
charged with theft as accomplices. 

6.  My bond was set at $1,500, and I spent three days injail. 
7.  I was initially charged with felony theft of property ofSl,500or less from three 

businesses in 72 hours. 

EXHIBIT d 
WIT:  

DATE: 77-19 
Midwest Reporters,l ,ne. 



8.  I had to appear in court approximately five times for this case. 

9.  On or about December 12, 2017, my charges were reduced to three counts of 
misdemeanor theft ofproperty less than $1,500. I pled guilty to the misdemeanor 

oharges. 
10. I was sentenced to one year of probation. The terms ofmy probation require me to pay 

approximately $2,300 in fines. I have made payments toward the fine whenever I can but 
still have close to $2,000 left to pay. 

11. I am also required to be employed as part ofmy probation. Even though I have a job 
paying minimum wage as a housekeeper at a hotel, my probation officer has told me that 
I need to get a higher paying job ut a factory. 

12. I had to spend an additional three days in jail in April 2018 for a probation violation. 
13. At no point before I took my plea deal did anyone from the Montgomery County 

Attorney's Office (MeAO), including County Attorney Larry Marlde, provide me with 
written notice of the MCAO's diversion policies and guidelines. 

14. Additionally, nobody in the MeAO ever verbally told about their diversion program. 
Because this is my first time getting in trouble with the law, I had never heard of a 

diversion. 
15. Since being sentenced to probation, I have learned that the MCAO will consIder offering 

diversions to people charged with misdemeanors ifit is there first time offense and they 
will otherwise benefit from diversion. 

16. I would have applied for the MeAO diversion program uthe MCAO bad given me 
notice ofany kind. 

17. Even ifMCAO ultimately denied my application, I feel that I would have benefited from 
being fully informed about my optiorut 

18. The opportunity to apply for a diversion would have given me the possibility of a second 
chance to have a clean criminal record and could have helped me avoid my clurent and 
likely future limitations in employment and other endeavors. 



I declare under penalty of perjury that the foregoing statements, including all statements 

in thiB Declaration, are true and oorrect. 

Executed on June k 2018. 

lJ',\&>f\ 
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In The Matter Of:
Karena Wilson and Tristan Koehn v.

Larry Markle

Karena V. Wilson
May 7, 2019

Midwest Reporters, Inc.
800-528-3194

www.midwestreporters.net
office@midwestreporters.net

Original File 5-07-19 Karena V. Wilson.txt

Min-U-Script®
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 1   Q.  Was your probation, then, violated based on
  

 2       that?
  

 3                 MS. BONDS:  Objection, calls for her
  

 4       to form a legal opinion.
  

 5   A.  Yes.
  

 6       BY MS. HAYES:
  

 7   Q.  Do you have an understanding of whether or not
  

 8       you would have had issues with your diversion
  

 9       if you had been arrested for another crime
  

10       while on diversion?
  

11                 MS. BONDS:  Same objection, calls for
  

12       her to speculate and calls for her to form a
  

13       legal opinion.
  

14   A.  I don't know -- I didn't know.
  

15   Q.  Okay.  Do you have an understanding of whether
  

16       or not your charges related to probation -- or
  

17       let's strike that.  Let me start that all over,
  

18       because that was a horribly worded question.
  

19             What is your understanding on your
  

20       ability to have charges expunged at the
  

21       conclusion of probation?
  

22                 MS. BONDS:  Objection, calls for her
  

23       to speculate, calls for her to form a legal
  

24       opinion.
  

25             Answer -- answer to the best of your

dmcgowan
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 1   A.  I've made like $20 payments here and there, but
  

 2       nothing significant, no.
  

 3   Q.  Do you understand that there is a $300 fee to
  

 4       apply for diversion?
  

 5   A.  No, I did not understand that.
  

 6   Q.  Would you have been able to afford to pay a fee
  

 7       of $300 to apply for diversion?
  

 8                 MS. BONDS:  Objection, calls for her
  

 9       to speculate.
  

10   A.  Me, probably not, but my boyfriend would
  

11       probably pay for it for me, so I probably could
  

12       have gotten it.
  

13       BY MS. HAYES:
  

14   Q.  And was that Mr. Harris?
  

15   A.  Yes.
  

16   Q.  And Mr. Harris was also arrested in
  

17       relationship to these theft charges, correct?
  

18   A.  Yes.
  

19   Q.  Was he also incarcerated as part of that?
  

20   A.  Yes.
  

21   Q.  Now, in paragraph 12 there is a reference that
  

22       you had to spend an additional three days in
  

23       jail for a probation violation in April of
  

24       2018.
  

25             What violation was that?
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 1   A.  I didn't have a job -- well, I had a job, but
  

 2       it wasn't a -- like I didn't show my deposit
  

 3       slip -- check slips or whatever, proof of my
  

 4       checks.
  

 5                 (Exhibit No. 3 was marked for the
  

 6       record.)
  

 7       BY MS. HAYES:
  

 8   Q.  I'm going to hand you what I'm marking as
  

 9       Exhibit 3, which is a waiver of right to a
  

10       probation violation hearing dated April of 2018
  

11       in which paragraph 1 states, "Failure to work
  

12       faithfully at suitable employment insofar as
  

13       possible.  Defendant has been unemployed for
  

14       five consecutive months.  The defendant has
  

15       also failed to return her job log on two
  

16       separate appointments.  The defendant has
  

17       failed to show any proof of completing
  

18       application."
  

19             Is that the lack of job probation
  

20       violation that you're referring to?
  

21   A.  Yes.
  

22   Q.  And what was the result of this probation
  

23       violation, do you recall?
  

24   A.  Three days in jail.
  

25   Q.  Anything else?

dmcgowan
Highlight



Midwest Reporters, Inc.
www.midwestreporters.net

Karena V. Wilson - May 7, 2019
Karena Wilson and Tristan Koehn v. Larry Markle

57

  
 1   Q.  What jobs did you not get because of your theft
  

 2       arrest?
  

 3   A.  There was a sports store in Independence that I
  

 4       applied for and I interviewed for, and I told
  

 5       them about my theft charges and they told me,
  

 6       because of that, I probably wouldn't be getting
  

 7       the job because of the whole theft thing, I
  

 8       mean.
  

 9   Q.  When -- or what's the name of that store?
  

10   A.  I don't really remember.  It's -- I know it's
  

11       next to Goody's in Independence, but I don't
  

12       remember the actual name of it.
  

13   Q.  When did you apply for that job and do the
  

14       interview?
  

15   A.  It was after I took the plea deal, I know that,
  

16       so it was in 2018.  I don't remember exactly
  

17       when.
  

18   Q.  Was it prior to your arrest in Neosho?
  

19   A.  Yes.
  

20   Q.  So prior to being arrested in Neosho in
  

21       November of 2017, you think, you had applied
  

22       for that job?
  

23   A.  It was like -- it was after, 2018.  I know it
  

24       was 2018.
  

25   Q.  So did you disclose to that sports store both
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Timothy J. Grillot, #11415  
Assistant County Attorney 
Montgomery County Attorney’s Office 
300 East Main Street 
Independence, Kansas  67301 
Phone: (620) 330-1020 
FAX: (620) 331-7230 
Email: timgrillotaca@gmail.com 
  

FOURTEENTH JUDICIAL DISTRICT 
DISTRICT COURT OF MONTGOMERY COUNTY, KANSAS 

  
 

State of Kansas, 
Plaintiff,  

 
 vs.  
 
Codi Lynn Marshall, 
215 W Elk St 
Elk City, KS 67344 
    Defendant. 
 

AGENCY:   Montgomery County Sheriff #18-491       
 
 

INFORMATION  
_____________________________________________________________________________________________________________________ 
 

COMES NOW the State of Kansas, by and through Timothy J. Grillot, duly qualified 
and acting Montgomery County, Assistant County Attorney, for and on behalf of the State of 
Kansas alleges and states for its Information against the defendant, Codi Lynn Marshall:    
 

COUNT I 
Aggravated domestic battery; choke in rude manner; family member/dating relationship 

 

That on or about 30th day of March, 2018 and the 31st day of March, 2018, in Montgomery 
County, Kansas, Codi Lynn Marshall feloniously, unlawfully and knowingly impede the normal 
breathing or circulation of the blood by applying pressure on the throat, neck or chest of a person 
with whom the offender is involved or has been involved in a dating relationship or a family or 
household member, as defined in  K.S.A. 21-5414(e)(2), to wit: Michael Ray Miller when done 
in a rude, insulting or angry manner, all in violation of  K.S.A. 21-5414(b)(1).  Aggravated 
Domestic Battery, is a Severity Level 7 Person Felony.  (Penalty:  A sentence ranging from 11 
months to 34 months and a fine not to exceed $100,000.  K.S.A. 21-5414, K.S.A. 21-6602, and 
K.S.A. 21-6611.) 
 
Domestic Violence Designation:  There is evidence this offense is a domestic violence offense as 
provided in K.S.A. 22-4616(a) and K.S.A. 21-5111, and may be subject to the requirements of 
K.S.A 21-6604(p). 

ELECTRONICALLY FILED
2018 May 21 AM 9:48

CLERK OF THE MONTGOMERY-INDEPENDENCE DISTRICT COURT
CASE NUMBER:  2018-CR-000146-I-FE
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All of the said acts then and there committed being contrary to the statutes in such cases 

made and provided and being against the peace and dignity of the State of Kansas. 
 
WITNESSES:   

Kyle Hand    
Matt Hastings    
Michael Ray Miller   
Sonia Veronika Chacon   
Breezy Laforge   
Michael Rafael McCorkle   
MM (DOB: 4/7/2006)   
MM (DOB: 12/27/2004)  

  
 

_/s/ Timothy J. Grillot ________ 
Timothy J. Grillot, #11415 
Assistant County Attorney 
Montgomery County Attorney’s Office 
300 East Main Street 
Independence, Kansas  67301 
Phone: (620) 330-1020 
FAX: (620) 331-7230 
Email: timgrillotaca@gmail.com 

 
VERIFICATION 

 
STATE OF KANSAS   ) 

    ) ss. 
COUNTY OF MONTGOMERY ) 
 
 Timothy J. Grillot, duly qualified and acting Assistant County Attorney, authorized and 
empowered to prosecute for and on behalf of the State of Kansas, Montgomery County, of lawful 
age, being first duly sworn on oath deposes and states that the matters and things set forth and 
contained in the above and foregoing Information are true and correct as informed and to the best 
of my knowledge and belief, so help me God. 
 

_/s/ Timothy J. Grillot ________ 
Timothy J. Grillot, #11415 
Assistant County Attorney 

 
Subscribed and sworn to before me on 4/9/2018.  

 
/s/ Kendall Garton  
Notary Public  
My term expires:   06/04/2018 
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                                IN THE DISTRICT COURT OF MONTGOMERY, KANSAS 
 SITTING AT INDEPENDENCE 
 
 
STATE OF KANSAS,                                  Plaintiff, 
 
     vs.                                                        No. 16-CR 312 I 
 
 Brian L. Cunningham,                          Defendant. 
 
 
 DIVERSION AGREEMENT 

THE PARTIES TO THER AGREEMENT ARE: 

1. The State appears by Larry Markle, County Attorney.   

2. The defendant is a Caucasian male, his date of birth is March 5, 1962, and his Social 

Security number is XXX-XX-1516. 

3. The defendant’s attorney is Nicholas R. Grillot. 

A. CHARGES AND FACTS: The defendant stipulates to the factual basis for the 

charge(s) in that: on or about October, 2012, in Montgomery County, Kansas, defendant did, by 

means other than fire or explosive, unlawfully, and knowingly damage, deface, destroy or 

substantially impair the use of property, in which another, First Oak Bank, has an interest, without 

the consent of said other person, said damage being less than $1,000.00, all in violation of  K.S.A. 

21-5813(a)(1)(C)(3).  Criminal Damage to Property, a Class B nonperson misdemeanor.  (Penalty:  

From a maximum of 12 months in county jail and a fine of up to $1,500.00.  See K.S.A. 21-5813 

and amendments thereto.)  Any additional evidence attached, if any, all of which are incorporated 

herein by reference as facts stipulated to:  See attached Stipulation of Facts and any other evidence.   

B. STIPULATIONS AND WAIVERS: 

1. The defendant has voluntarily waived his right to a speedy trial. 

2. The defendant has voluntarily waived his right to a jury trial. 

Ex. 11-010



3. The defendant understands that the State must prove his guilty beyond a reasonable 

doubt and that he has a right to trial.  The defendant further understands and agrees that should this 

Agreement be revoked for any reason that this matter shall proceed to trial on the above stipulation 

of facts and that the defendant shall not be allowed to present any additional evidence. 

4. The defendant understands that during the period of diversion of prosecution, the 

charges pending against him will remain in full force and effect and that the said matter may be set 

for trial prior to the end of the diversion period upon termination of the agreement by any party to 

this agreement.  

5. The defendant understands that, if the defendant fails to fulfill the terms of the 

specific diversion agreement and the criminal proceedings on the complaint are resumed, the 

proceedings, including any proceedings on appeal, shall be conducted on the record of the 

stipulation of facts relating to the complaint. 

6. The defendant understands that upon successful completion of the diversion period, 

the complaint will be dismissed with prejudice by the State of Kansas. 

C. CONDITIONS OF RELEASE:  It is therefore agreed that said defendant be, and 

is hereby released pending trial or disposition for a period of Eighteen (18) months, conditioned 

upon the successful completion of the diversionary program and upon the following conditions, to-

wit:  

1. That he refrains from violating any of the laws of the United States or of any state, 

or ordinances of any city or town.   

2. That he report to the County Attorney’s office or any other person, at any time, that 

he may be requested to do so by the County Attorney’s office.   

3. That he conducts himself at all times as a law-abiding citizen.   
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4. That he notify the County Attorney's office of his current address or any change of 

address.   

5. That he not come on the property of the victim in this case.   

6. Further, that in the event of the Defendant’s violation of this Agreement, the County 

Attorney may: 

a. Ask the Court to revoke this Agreement and reinstate this case on the Trial 
docket for further prosecution; 
 

b. Notify the defendant at the address in this Agreement or at the last known 
address in the County Attorney’s file;  

 
c. Notify the defendant’s Attorney at the address in this Agreement or at the last 

known address in the County Attorney’s file; and 
 

d. Specify the conditions of your program that you have violated. 

7. That at the time of filing of this Agreement he must pay: 

a. Court costs of the action in the amount of $158.00; 

b. Diversion fee of $300.00; 

c. Fingerprinting fees to the Clerk of the District Court of $45.00 

d. Fine in the amount of $         -0-       ; 

e. The defendant reimburses Montgomery County for Court appointed attorney's 
fees, where applicable, of $         -0-       . 
 

8. Restitution to EMC Insurance, Co. payable: pursuant to the restitution order to be 

entered in this case and as set forth in the parties’ settlement agreement reached in the 

corresponding civil case styled EMC Insurance Co. v. Brian L. Cunningham, et al, Case No. 14 CV 

181 I, pending in District Court of Montgomery County, Kansas.   
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9. Violation of any of the conditions of supervision may result in revocation or 

modification of the diversion program.  The County Attorney may release you from supervision at 

any time. 

10. The County Attorney or the defendant hereby reserves the right to terminate this 

agreement for cause at any time prior to the successful completion of the term of the diversion 

program and demand the matter be set immediately for trial. 

11. The Defendant and his attorney hereby state that they have read, reviewed, and 

understood this Agreement and will comply with its terms. 

IT IS SO ORDERED. 
This Order is effective as of the date and time shown on the electronic file stamp. 

APPROVED BY: 
               
 /s/ Larry Markle   
LARRY MARKLE     #12345 
County Attorney 
 
                                  
 /s/ Brian L. Cunningham                          /s/ Nicholas R. Grillot   
Brian L. Cunningham                                     NICHOLAS R. GRILLOT       #22054 
Defendant                                                 Attorney for Defendant 
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       Signature  
Sheriff or Process Server of Montgomery 
County, State of Kansas 
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1

  
   1      IN THE DISTRICT COURT OF MONTGOMERY COUNTY, KANSAS
  

 2
  
 3   KARENA WILSON and TRISTAN KOEHN,)
                                   )

 4                    Petitioners,   )
                                   )

 5       vs.                         )      Case No.
                                   )   2018-CV-000147

 6   LARRY MARKLE, in his official   )
   capacity as County Attorney of  )

 7   Montgomery County,              )
                                   )

 8                    Respondent.    )
   ________________________________)

 9   PURSUANT TO K.S.A. CHAPTER 60
  

10
  
11                     D E P O S I T I O N
  

12           Deposition of TRISTAN MICHAEL KOEHN, taken by
  

13   the Respondent, before Michelle D. Hancock, a Certified
  

14   Shorthand Reporter of Kansas, at 300 East Main Street,
  

15   Independence, Montgomery County, Kansas, on the 26th day
  

16   of June, 2019, at 10:56 AM.
  

17                    A P P E A R A N C E S
  

18           Petitioner Tristan Koehn appeared in person and
  

19   by Mr. Zal K. Shroff of ACLU Foundation of Kansas, 125
  

20   North Market, Suite 1725, Wichita, Kansas 67202, and Ms.
  

21   Lauren Bonds and Ms. Taylor Soule, ACLU Foundation of
  

22   Kansas, 6701 West 64th Street, Suite 210, Overland Park,
  

23   Kansas 66202.
  

24           Respondent appeared by and through Ms. Tracy M.
  

25   Hayes of Sanders Warren Russell & Scheer LLP, 9401

                      HANCOCK REPORTING
                         316.655.2746
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 1   A.  Yes, ma'am.
  

 2   Q.  Just -- that's a bad question, and I just want to
  

 3       make sure the record is clear.  You haven't picked
  

 4       up the phone and asked Mr. Battitori regarding
  

 5       whether or not you would qualify for diversion in
  

 6       Montgomery County, is that correct?
  

 7   A.  Yes, ma'am.
  

 8   Q.  Okay.  Have you asked Mr. Battitori to ask for
  

 9       continuances or delay your criminal case in any
  

10       manner because of this lawsuit with the ACLU?
  

11   A.  No, ma'am.
  

12   Q.  So you and Mr. Battitori have not had any
  

13       conversations regarding diversion, correct?
  

14   A.  Yes, ma'am.
  

15   Q.  That's correct, right?
  

16   A.  Right.
  

17   Q.  Okay.  Perfect.  Do you have any information or
  

18       reason to believe Mr. Battitori doesn't know about
  

19       the diversion program in Montgomery County?
  

20   A.  He might not.
  

21   Q.  And what is your basis of that belief?
  

22   A.  He probably should know.
  

23   Q.  Mr. Battitori is an attorney that practices here
  

24       frequently, correct?
  

25   A.  Yeah.
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 1   A.  No.
  

 2   Q.  Do you have any information on whether or not a
  

 3       diversion conference is required?
  

 4   A.  No.
  

 5   Q.  As we sit here today, have you been offered
  

 6       diversion for the December 27, 2018 charges?
  

 7   A.  No.
  

 8   Q.  And you've never discussed, and your criminal
  

 9       attorney, Mr. Battitori, has never mentioned
  

10       diversion to you, correct?
  

11   A.  Yes, correct.
  

12   Q.  Are you aware that your criminal defense attorney,
  

13       Mr. Battitori, has contacted the county attorney's
  

14       office regarding a possible plea deal?
  

15   A.  No.
  

16   Q.  You've not discussed any type of plea deal with Mr.
  

17       Battitori?
  

18   A.  (Shook head back and forth.)
  

19   Q.  Is that a no?
  

20   A.  No.  Yeah.
  

21   Q.  Sorry.  She --
  

22   A.  That's okay.
  

23   Q.  How do you believe you have been affected by not
  

24       being told about the diversion program in Montgomery
  

25       County?

                      HANCOCK REPORTING
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 1   A.  Yes.
  

 2   Q.  What is your understanding of expungement?
  

 3   A.  It's like after so many years -- it's kind of like a
  

 4       diversion, but it's just a lot longer, from what
  

 5       I --
  

 6   Q.  Do you have an understanding whether or not you
  

 7       still have to go through the expungement process if
  

 8       you do diversion?
  

 9   A.  I have no idea.
  

10   Q.  Do you have an understanding on whether or not
  

11       charges can be expunged as part of a plea deal or
  

12       even if you're convicted?
  

13   A.  I have no idea.
  

14   Q.  Are you aware there's a fee associated with applying
  

15       for diversion?
  

16   A.  Yes.
  

17   Q.  What is your understanding of that fee?
  

18   A.  I don't know.
  

19   Q.  Just know there is one, correct?
  

20   A.  There's always a fee.
  

21   Q.  Would you be able to afford to pay a $300
  

22       nonrefundable application fee for diversion?
  

23   A.  No.
  

24   Q.  You understand nonrefundable means if you -- after
  

25       you pay the $300 after applying, even if you are
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 1       denied diversion, you don't get that money back,
  

 2       correct?
  

 3   A.  Well, I do now.
  

 4   Q.  Are you currently employed?
  

 5   A.  Yes.
  

 6   Q.  And where are you employed at?
  

 7   A.  Stoney's Grub and Pub.
  

 8   Q.  Okay.  And what is your job duties or title there?
  

 9   A.  Cook.
  

10   Q.  How long have you been employed there?
  

11   A.  A year.
  

12   Q.  Were you employed there at the time of your arrest
  

13       in December of 2018?
  

14   A.  Yes.
  

15   Q.  What is your salary there?
  

16   A.  8.25 an hour.
  

17   Q.  And approximately how many hours do you work per
  

18       week?
  

19   A.  It varies.  It really does.
  

20   Q.  It just depends on how they schedule you?
  

21   A.  Yeah.
  

22   Q.  Has there been any change to your work hours since
  

23       your arrest in December of 2017?
  

24   A.  Yes.
  

25   Q.  Is it just normal fluctuations or were they changed
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SERVICES, et al., Appellees.
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Prior History:  [*1] Appeal from Shawnee District Court; 
CHARLES E. ANDREWS, JR., judge.

Disposition: Affirmed in part and reversed in part.

Counsel: Cecil W. Emerson, appellant, Pro se.

Lawrence T. Buening, Jr., and Danny J. Baumgarte, litigation 
attorneys, of Kansas Department of Social and Rehabilitation 
Services, for appellees.

Judges: Before MALONE, P.J., PIERRON, J., and 
BUKATY, S.J.

Opinion

MEMORANDUM OPINION

Per Curiam: Cecil W. Emerson appeals the district court's 
dismissal of his petition for a writ of mandamus and the 
district court's imposition of a sanction. We affirm the district 
court's dismissal of Emerson's mandamus petition, but we 
reverse the district court's imposition of the sanction.

Emerson is confined at Larned State Hospital (Larned) as a 
sexually violent predator. On August 6, 2009, Emerson filed a 
petition for writ of mandamus with the Shawnee County 
District Court seeking to enjoin the Kansas Department of 
Social and Rehabilitation Services (SRS) from issuing 
demands for reimbursement of the costs of his treatment and 
stay at the hospital. In response, SRS filed a motion to dismiss 

and a motion for sanctions. The motion to dismiss was based 
on three grounds: (1) Emerson lacked standing to bring a 
mandamus action because  [*2] he had not demonstrated a 
specific and particularized injury, (2) mandamus was not an 
appropriate vehicle for relief because other adequate remedies 
existed at law, and (3) mandamus relief was not appropriate 
because Emerson did not establish that SRS failed to perform 
a clearly defined, ministerial duty.

Without conducting a hearing, the district court dismissed 
Emerson's petition, finding that the challenged conduct by 
SRS was not ministerial and therefore outside the scope of 
mandamus. The district court sanctioned Emerson by 
requiring him to pay the filing fee on any further action filed 
in Shawnee County. Emerson timely appealed.

On appeal, Emerson contends the district court erred by 
dismissing his petition for writ of mandamus. Emerson argues 
that mandamus was appropriate relief because he requested an 
authoritative interpretation of the law for SRS's performance 
of a ministerial duty, i.e., SRS's ability to demand 
reimbursement from residents of the sexual predator treatment 
program. Whether mandamus is appropriate involves 
interpretation of the applicable procedural and substantive 
law, a question over which this court has unlimited review. 
See State ex rel. Slusher v. City of Leavenworth, 285 Kan. 
438, 443, 172 P.3d 1154 (2007).

Mandamus  [*3] is a proceeding to compel an inferior court, 
tribunal, board, corporation, or person to perform a specified 
duty created by the entity's official station or by operation of 
law. See K.S.A. 60-801; S.M. v. Johnson, 290 Kan. 11, 13, 
221 P.3d 99 (2009). A writ of mandamus is extraordinary 
relief, meaning that a court will generally issue the writ only 
where other legal avenues for relief will provide inadequate 
results. See State v. Becker, 264 Kan. 804, 807, 958 P.2d 627 
(1998) (noting that mandamus is not a common means of 
obtaining redress, but is available only in rare cases and as a 
last resort).

Generally, a writ of mandamus is only appropriate to compel 
a ministerial duty, i.e., a duty that a public officer or agent is 
required, by mandate of legal authority, to perform based 
upon a given set of facts in a prescribed manner without 
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regard to his or her judgment or opinion regarding the 
propriety of the act to be performed. See Schmidtlien Electric, 
Inc. v. Greathouse, 278 Kan. 810, 833, 104 P.3d 378 (2005). 
However, the Kansas Supreme Court has directed that 
mandamus may be appropriate to compel a public official to 
perform a discretionary duty if the petitioner could be denied 
 [*4] a legal right or privilege without a remedy on appeal or 
if the issue presented in the petition is of great public 
importance and concern. See S.M., 290 Kan. at 13. The 
burden of showing an entitlement to mandamus relief rests 
with the petitioner. Mandamus cannot be used to compel 
performance of a duty that is substantially in dispute. Unless 
the legal duty is clear, a writ of mandamus should not be 
issued. S.M., 290 Kan. at 14; Schmidtlien Electric, Inc, 278 
Kan. at 833.

Essentially, Emerson contends that SRS is not authorized by 
law to demand reimbursement from him for his 
hospitalization because he is legally disabled by virtue of his 
confinement. SRS responds that mandamus is inappropriate in 
this case because: (1) Emerson has not alleged a specific and 
peculiar injury; (2) other adequate remedies exist at law; and 
(3) Emerson failed to identify a clearly defined, ministerial 
duty that SRS has failed to perform. Though the district court 
denied the petition only on the ground that the challenged 
conduct was not ministerial, the other arguments raised by 
SRS may be alternative grounds of affirming the district 
court's judgment. See Robbins v. City of Wichita, 285 Kan. 
455, 472, 172 P.3d 1187 (2007)  [*5] (a decision by a district 
court that reaches the correct result will be upheld by an 
appellate court even though the district court relied upon 
erroneous legal reasoning).

STANDING

SRS contends that Emerson cannot establish standing to 
challenge the statute authorizing demand for reimbursement 
because his injury is not specific to himself but is potentially 
shared with his entire community, i.e., any person who is 
committed to a state hospital. While it is true that mandamus 
will not issue at the request of a private citizen absent some 
demonstration of an injury or interest specific and peculiar to 
him or her, this requirement is not sufficiently different from 
the standing requirement in any judicial determination. See 
Kansas Bar Ass'n v. Judges of the Third Judicial Dist., 270 
Kan. 489, 491, 14 P.3d 1154 (2000) (where an individual 
shows an injury or interest specific and peculiar to the 
individual, the remedy of mandamus is available).

Here, it is undisputed that SRS has made demand against 
Emerson for reimbursement of the costs of his 
institutionalization under K.S.A. 59-2006. The mere fact that 
other persons institutionalized such as Emerson may be 

subject to similar demands does  [*6] not remove the fact that 
Emerson has a specific injury arising from SRS's demand for 
payment against him. By making demand for reimbursement, 
SRS has clearly placed Emerson under an obligation to pay a 
portion, if not all, of the costs of his maintenance, care, and 
treatment at Larned. See K.S.A. 59-2006(c). We conclude 
Emerson has standing to challenge SRS's demand.

OTHER LEGAL REMEDIES

SRS also has alleged that mandamus is inappropriate because 
other legal remedies are adequate to protect Emerson's rights. 
Emerson's claim rests upon an interpretation of K.S.A. 59-
2006 and not upon any articulated constitutional principle. 
Therefore, an attempt to litigate his claim in a habeas corpus 
proceeding under K.S.A. 60-1501 would ultimately fail. See 
Ramirez v. State, 23 Kan. App. 2d 445, 448, 931 P.2d 1265, 
rev. denied 262 Kan. 962 (1997) (habeas corpus proceeding 
must include allegations of a constitutional dimension).

However, K.S.A. 59-2006c provides a method for appealing a 
reimbursement demand by SRS:

"Any patient or his or her relative liable for his or her 
support under this act may appeal to the secretary of 
social and rehabilitation services pursuant to K.S.A. 75-
3306 from any decision  [*7] of the state hospital or 
employee of the department of social and rehabilitation 
services in compromising or refusing to compromise a 
claim against said patient or relative for the cost of 
treatment of such patient."

Emerson's claim is that he should not be required to reimburse 
any costs associated with his maintenance, care, and treatment 
because his confinement constitutes a legal disability. To the 
extent that Emerson has presented this argument to Larned 
and the argument has been rejected, K.S.A. 59-2006c provides 
a remedy at law for challenging the hospital's determination. 
Apparently, Emerson did not attempt to pursue this remedy. 
However, a writ of mandamus is not appropriate when a 
petitioner possesses another legal avenue for relief. Becker, 
264 Kan. at 807. Accordingly, the district court properly 
dismissed Emerson's mandamus petition because Emerson 
had an adequate remedy at law, although the district court did 
not rely on this ground in dismissing the petition.

CLEARLY DEFINED, MINISTERIAL DUTY

SRS further contends that Emerson's complaint is not 
properly subject to a writ of mandamus because Emerson has 
not articulated a clearly defined, ministerial duty that SRS has 
failed  [*8] to perform. Emerson's challenge to SRS's conduct 
rests in the agency's implementation of a statutory duty that 
Emerson claims does not apply to him. Because the duty at 
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issue is governed by statute, this court possesses unlimited 
review. State ex rel. Slusher, 285 Kan. at 443.

In pertinent part, K.S.A. 59-2006 provides:

"(a) A person's spouse and the parents of a person who is 
a minor shall be bound by law to support the person if 
the person is committed to, admitted to, transferred to or 
received as a patient at a state institution. Payment for 
the maintenance, care and treatment of any patient in a 
state institution irrespective of the manner of such 
patient's admission shall be paid by the patient, by the 
conservator of such patient's estate or by any person 
bound by law to support such patient. The secretary of 
social and rehabilitation services may recover the basic 
maximum charge established as provided for in 
subsection (a) of K.S.A. 59-2006b and amendments 
thereto, or the actual per patient costs established as 
provided in subsection (b) of K.S.A. 59-2006b and 
amendments thereto, as compensation for the 
maintenance, care and treatment of a patient from such 
patient when no legal  [*9] disability exists, or from the 
estate of such patient or from any person bound by law 
to support such patient.
"(b) The secretary of social and rehabilitation services 
shall periodically and not less than once during each 
fiscal year make written demand upon the patient or 
person liable for the amount claimed by the secretary to 
have accrued since the last demand was made, and no 
action shall be commenced by the secretary against such 
patient or such patient's responsible relatives for the 
recovery thereof unless such action is commenced within 
three years after the date of such written demand."

The statutory language is clear and unambiguous. SRS has the 
affirmative duty to serve written demand for reimbursement 
upon Emerson as a patient of Larned. K.S.A. 59-2006(b); 
K.S.A. 59-2006b(c). SRS may exercise limited discretion in 
the method of calculating the amount of reimbursement. 
K.S.A. 59-2006(a). Moreover, SRS possesses discretion in 
accepting a lesser payment as satisfaction for the amount 
demanded. K.S.A. 59-2006(c). But, compliance with the initial 
demand requirements of K.S.A. 59-2006(a) and (b) is not a 
discretionary function of SRS but a ministerial one. See 
Schmidtlien Electric, Inc., 278 Kan. at 833  [*10] (defining 
ministerial acts).

Nevertheless, to the extent that SRS has made written demand 
on Emerson, SRS's actions are not subject to a writ of 
mandamus because SRS has clearly complied with the 
statutory requirements of K.S.A. 59-2006. Contrary to 
Emerson's claims, a legal disability has no effect upon SRS's 
demand for reimbursement but only SRS's ability to recover 

the amount demanded. Emerson has not claimed that SRS has 
attempted to recover the amount demanded from him, and the 
record on appeal does not indicate that SRS has attempted 
such a recovery. As a result, Emerson's claim does not 
establish SRS's violation of a clearly defined, ministerial duty 
that is appropriate for issuance of a writ of mandamus. The 
district court properly dismissed Emerson's petition because 
the requested relief exceeded the scope of a writ of 
mandamus.

IMPOSITION OF A SANCTION

Finally, Emerson challenges the district court's imposition of 
a sanction, claiming the district court provided inadequate 
support for the sanction imposed. It is unclear whether 
Emerson challenges the basis for the sanction, the type of 
sanction imposed, or both.

In pertinent part, K.S.A. 60-211 provides:

"(a). . . A pleading,  [*11] motion or other paper 
provided for by this article of a party who is not 
represented by an attorney shall be signed by the party 
and shall state the party's address. . . .
"(b) The signature of a person constitutes a certificate by 
the person that the person has read the pleading, motion 
or other paper and that to the best of the person's 
knowledge, information and belief formed after an 
inquiry reasonable under the circumstances:
(1) It is not being presented for any improper purpose, 
such as to harass or to cause unnecessary delay or 
needless increase in the cost of litigation;
(2) the claims, defenses and other legal contentions 
therein are warranted by existing law or by a 
nonfrivolous argument for the extension, modification or 
reversal of existing law or the establishment of new law;
(3) the allegations and other factual contentions have 
evidentiary support or, if specifically so identified, are 
likely to have evidentiary support after a reasonable 
opportunity for further investigation or discovery;
. . . .

"(c). . . If a pleading, motion or other paper provided for 
by this article is signed in violation of this section, the 
court, upon motion or upon its own initiative upon notice 
 [*12] and after opportunity to be heard, shall impose 
upon the person who signed it or a represented party, or 
both, an appropriate sanction, which may include an 
order to pay the other party or parties the amount of the 
reasonable expenses incurred because of the filing of the 
pleading, motion or other paper, including reasonable 
attorney fees."

When reviewing the imposition of a sanction, an appellate 
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court uses a mixed standard of review. For challenges to the 
decision to award a sanction, the appellate court reviews the 
record for substantial competent evidence to support the 
district court's findings that K.S.A. 60-211 has been violated. 
For challenges to the propriety of the type of sanction 
imposed, the appellate court applies an abuse of discretion 
standard of review. Evenson Trucking Co. v. Aranda, 280 
Kan. 821, 835-36, 127 P.3d 292 (2006).

Violation of K.S.A. 60-211

Although the district court found that Emerson had violated 
K.S.A. 60-211, the district court did not specify which 
subsection of the statute Emerson had violated in filing his 
petition for writ of mandamus. SRS's motion for sanctions is 
not helpful in determining the specific violation because the 
motion charged Emerson  [*13] with violations of subsections 
(b)(1), (b)(2), and (b)(3). Therefore, it is impossible to 
determine which of the three subsections the district court 
believed Emerson had violated in his petition for writ of 
mandamus. Appellate review of the district court's finding 
that a sanction was warranted is further complicated by the 
complete lack of findings on the record. In ordering a 
sanction, the district court merely stated, "The Court agrees 
with defendants that the plaintiff's pleadings were filed in 
violation of K.S.A. 60-211."

A review of the record provides no indication that Emerson's 
petition was filed for an improper purpose. Instead, Emerson 
appears genuinely concerned about the demand for payment 
requested by SRS. The record also does not indicate that 
Emerson has abused the judicial process by repeated filings of 
the same claim. Accordingly, SRS has not demonstrated a 
violation of K.S.A. 60-211(b)(1). Furthermore, SRS has not 
disputed the essential factual allegations raised by Emerson, 
and the record does not support a finding that Emerson 
violated K.S.A. 60-211(b)(3).

While this court has concluded that Emerson's petition for 
writ of mandamus cannot stand, an unsuccessful legal 
 [*14] argument does not automatically constitute a violation 
of K.S.A. 60-211(b)(2). Pro se litigants are given the benefit of 
liberal construction of their pleadings. Bruner v. State, 277 
Kan. 603, 605, 88 P.3d 214 (2004). While a court is not 
required to make arguments for pro se litigants, a court is 
required to give effect to the substance of the arguments 
rather than the form in which the arguments are raised. In re 
Estate of Broderick, 34 Kan. App. 2d 695, 701, 125 P.3d 564 
(2005). This rule suggests that the mere filing of a claim using 
an improper procedural vehicle, such as mandamus, is not 
necessarily sanctionable.

As presented in this record, Emerson's claim was dismissed 
solely because mandamus was not the appropriate procedural 
vehicle for the relief he requested. The district court never 
addressed the substance of Emerson's claim. As a result, the 
district court never reached the question of whether the 
substance of Emerson's claim was devoid of support in 
existing law or a reasonable argument for the extension of the 
law. The record does not contain substantial competent 
evidence that Emerson's petition violated K.S.A. 60-211(b)(2).

Propriety of the Sanction Imposed

Even if Emerson  [*15] had violated K.S.A. 60-211, the 
sanction imposed by the district court was not commensurate 
with Emerson's conduct. The district court ordered that "[i]f 
[Emerson] is to file any further legal action in Shawnee 
County he will be required to pay the full filing fee. No 
poverty affidavit will be accepted."

In Wood v. Groh, 269 Kan. 420, 431, 7 P.3d 1163 (2000), the 
Kansas Supreme Court articulated a number of factors a court 
should consider when determining the kind of sanction to 
impose:

"(1) whether the improper conduct was willful or 
negligent;

"(2) whether it was part of a pattern of activity or an 
isolated event;
"(3) whether it infected the entire pleading or only one 
particular count or defense;
"(4) whether the person has engaged in similar conduct 
in other litigation;
"(5) whether it was intended to injure;
"(6) what effect it has on the litigation process in time or 
expense;
"(7) whether the responsible person is trained in the law;
"(8) what amount, given the financial resources of the 
responsible person, is needed to deter that person from 
repetition in the same case; and
"(9) what amount is needed to deter similar activity by 
other litigants."

As previously discussed, the district  [*16] court made no 
factual findings regarding Emerson's conduct. At most, the 
record would support a finding that Emerson negligently 
pursued a writ of mandamus when mandamus was not the 
appropriate procedural vehicle for relief. A court has the 
inherent power to control its dockets, including reasonable 
filing restrictions to prevent abusive filing practices. 
However, the exercise of this power is limited by a litigant's 
constitutional right to access to the courts. Holt v. State, 290 
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Kan. 491, 498, 232 P.3d 848 (2010). Blanket prohibitions, 
against future filings deny a party's access to the courts and 
exceeds the court's inherent power to control its dockets. Holt, 
290 Kan. at 498, 502-03.

The district court's filing restriction contains no provision for 
indigency or for retroactive payment of the filing fee. See 
Smith v. McKune, 31 Kan. App. 2d 984, 990-93, 76 P.3d 
1060, rev. denied 277 Kan. 925 (2003) (holding that a filing 
fee imposed upon in forma pauperis petitions is 
constitutionally permissible if provision is made for 
retroactive debiting of an inmate's account when an inmate 
cannot provide the funds at the time of filing). Therefore, 
considering Emerson's indigency, the district  [*17] court's 
sanction is tantamount to a blanket prohibition on future 
filings in Shawnee County. This sanction is not only 
unconstitutional but also completely unwarranted by 
Emerson's conduct in this case. To the extent a sanction was 
warranted, the district court abused its discretion in restricting 
Emerson's future filings.

Affirmed in part and reversed in part.

End of Document
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Opinion

MEMORANDUM OPINION

PER CURIAM: This is a summary judgment case involving a 
contract dispute between two companies in the radio 
broadcasting industry: the plaintiff, Steckline 
Communications, Inc. (SCI), and the defendant, Journal 
Broadcast Group of Kansas, Inc. (JBGK). In 2003, SCI's 
predecessor-in-interest, Mid-America Ag Network, Inc. 
(MAAN, Inc.) entered into a written agreement with JBGK to 
settle prior litigation. Under the agreement, MAAN, Inc. 
agreed to provide programming for broadcast over a radio 
station owned by JBGK for a period of 15 years. JBGK 
agreed to broadcast the programming, as well as the 
advertising sold by MAAN, Inc. for air during the broadcasts.

In 2005, the written settlement agreement was assigned by 
MAAN, Inc. to SCI, and SCI began furnishing content to 

JBGK under the agreement. In June 2012, JBGK stopped 
broadcasting the programming and advertising which SCI had 
by then been providing for seven years. SCI sued JBGK for 
breach [*2]  of the 2003 agreement.

JBGK moved to dismiss SCI's action, asserting that SCI 
lacked standing because JBGK never consented to the 
assignment of MAAN, Inc.'s rights. In March 2014, the trial 
court granted JBGK's motion to dismiss. The trial court based 
its dismissal of SCI's action on the failure of MAAN, Inc. to 
obtain JBGK's consent to the assignment of the agreement as 
required by its terms. The trial court's decision was affirmed 
by this court but eventually reversed by our Supreme Court in 
Steckline Communications, Inc. v. Journal Broadcast Group 
of Kansas, Inc., 305 Kan. 761, 388 P.3d 84 (2017). Our 
Supreme Court held that SCI had pled facts which, if proven, 
were sufficient to establish that JBGK was equitably estopped 
to contest SCI's standing to bring this action. Thus, it 
remanded this case for further proceedings.

On remand, JBGK moved for summary judgment. The trial 
court granted JBGK's motion and held that SCI had failed to 
prove the elements of an equitable estoppel claim. In making 
its decision, the trial court concluded that SCI's evidence 
offered to prove that JBGK "knew or should have known" 
about the assignment was "ambiguous" and, therefore, SCI 
had failed to properly establish a claim of equitable estoppel.

On appeal, SCI asserts that this case was not ripe for 
summary [*3]  judgment and that the issue of whether JBGK 
knew or should have known of the assignment to SCI should 
have been decided at trial. JBGK responds by asserting that 
SCI failed to establish the elements of equitable estoppel and 
that the trial court was the proper entity to decide whether SCI 
had standing to assert a claim for equitable estoppel.

Because there is a disputed issue of material fact and the trial 
court failed to weigh the evidence in favor of SCI, the 
nonmoving party, we reverse and remand for trial.

Factual Background

In 1977, Larry Steckline formed Mid America Ag Network 
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(MAAN) and later created Mid America Ag Network, Inc. 
(MAAN, Inc.) with the goal of producing market reports and 
other radio programming for those in the agricultural 
community. MAAN, Inc.'s principle asset was MAAN.

In 1992, MAAN, Inc.'s board of directors elected Larry's son, 
Greg Steckline, to replace an existing board member. At that 
time, the board also appointed Greg to serve as MAAN, Inc.'s 
vice-president. Greg served as MAAN, Inc.'s vice president 
and as a minority stockholder until 2005.

In 2003, MAAN and JBGK settled a lawsuit. Larry, as the 
president of MAAN, and Douglas G. Kiel, vice chairman 
of [*4]  JBGK, executed the settlement agreement on behalf 
of the parties. SCI was not a party to the settlement 
agreement. The term of the agreement was 15 years; 
beginning June 9, 2003, and lasting until June 9, 2018. The 
agreement provided, "[e]ffective August 1, 2003, this 2003 
[a]greement will represent the sole and entire agreement of 
the parties related to any radio station or other asset of JBGK 
and its affiliates or to MAAN and its affiliates." Paragraph 14 
of the agreement stated:

"Binding Effect; Assignment. This 2003 Agreement shall be 
binding upon and inure to the benefit of the successors, heirs 
and assigns of each party, provided, however, that 4

MAAN shall not assign this 2003 Agreement, or any interest 
therein, to any Wichita radio broadcast competitor of JBGK, 
without the prior written consent of Douglas G. Kiel or 
Stephen J. Smith (or their respective successors), which 
consent may be withheld by them in their sole discretion; and 
. . . neither party shall assign this 2003 Agreement without the 
prior written consent of the other party, which consent shall 
not be unreasonably withheld."

Paragraph 16 of the agreement stated: "Amendment. This 
Agreement shall only be amended or [*5]  altered through a 
written agreement signed by an authorized officer of each 
party. No future course of conduct shall be interpreted to 
amend or modify the express terms of this 2003 Agreement."

Under the agreement, MAAN agreed to provide programming 
and content to JBGK for broadcasting on KDFI-FM and 
KFTI-AM (now known as KLIO-AM). MAAN was entitled 
to the revenue from the advertising sold during the 
programming it provided to JBGK. With respect to the 
content furnished by MAAN, paragraph 4 of the agreement 
provided:

"Compliance with Federal Communications 
Commission Requirements. MAAN shall ensure that 
the programming and commercials it provides . . . 
complies in all respects with the Communications Act of 

1934, as amended; all rules, regulations and policies of 
the FCC (collectively, the 'FCC Requirements'); and all 
standards of acceptance imposed by JBGK uniformly on 
providers of content or advertisements. If JBGK 
determines, in its reasonable discretion, that MAAN's 
programming or commercials do not comply with any of 
the FCC Requirements or JBGK's standards of 
acceptance, JBGK shall notify MAAN of its 
determination. MAAN must promptly and completely 
correct such issues. MAAN agrees [*6]  that it shall not 
promote in its content or advertisements any . . . 
information or content which is indecent or offensive 
under contemporary community standards."

Additionally, paragraph 5B stated: "Each program and 
commercial unit [provided by MAAN] shall have an audio 
quality and fidelity at least as good as other programs 
broadcast by JBGK."

SCI acquired the right to operate MAAN in 2005. At that 
time, Greg owned and operated SCI. Neither Greg nor SCI 
owned MAAN, Inc. A document produced by SCI during 
discovery titled, "Joint Action of Directors and Stockholders 
by Written Consent in Lieu of Special Meeting," provided 
that MAAN would "assign all of the rights, property and 
obligations described on Exhibit A" to a "New Corporation in 
exchange for all of the issued and outstanding shares of 
capital stock" in MAAN. MAAN authorized the "New 
Corporation" to be formed "under the name Steckline 
Broadcasting, Inc., or under such other name as Gregory 
Steckline may determine." Exhibit A authorized the 
assignment of "Business/Advertiser Contract, Contacts, Etc.," 
as well as "Affiliate Contracts." MAAN never formally 
informed JBGK of any assignment of rights by MAAN to SCI 
while JBGK continued [*7]  to perform under the 2003 
settlement agreement between MAAN and JBGK. Still, SCI 
maintained that JBGK was aware of the assignment by other 
means.

After the sale of the MAAN, Inc. assets, Greg asked Larry 
several times to contact Kiel to help resolve issues that had 
arisen between KFDI/KFTI and Greg's operating entity. In 
discussing the particular issues with Kiel, Larry always made 
clear that he was calling on behalf of Greg, whose company 
then owned MAAN. Kiel would generally give Larry the 
name of a JBGK employee that Greg should contact. Larry 
would then relay the contact information to Greg. Often that 
contact was Eric McCart, because McCart was the sales 
manager and, later, the general manager of the KFDI/KFTI 
stations owned by JBGK.

McCart once contacted Greg asking whether Greg, as owner 
of the sports radio station KGSO, was going to broadcast all 
the Kansas State games on that station. Greg declined, 
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explaining that he could not do so because JBGK had the 
exclusive contractual right under the 2003 settlement 
agreement to broadcast that programming over its air for 15 
years.

In November 2009, SCI purchased a Wichita radio station 
known as KQAM-AM 1480. KQAM-AM was an 
affiliate [*8]  of MAAN. News stories reporting the 
transaction were published by the Wichita Eagle and the 
Wichita Business Journal on November 16, 2009. The 
headline of the story published by the Wichita Eagle read: 
"Steckline buys KQAM 1480." The article referred to SCI and 
Greg Steckline and MAAN, but did not refer to Larry. The 
headline of the article published by the Wichita Business 
JBGK read: "Steckline buys Disney Radio Station." Again, 
the article did not refer to Larry but did refer to SCI, Greg, 
and MAAN. The trial court, however, stated that the articles 
did not mention MAAN but the articles do refer to "Mid 
America chain of networks" and "Mid America Ag News."

In 2010, Larry changed the name of MAAN, Inc. to LS 
Media, Inc., in part because of the confusion that had arisen 
from MAAN separating from MAAN, Inc. after the asset sale 
to SCI.

SCI often communicated with representatives of JBGK by e-
mail correspondence. From 2005, when he bought MAAN 
and the Kansas State inventory, until 2012, Greg frequently e-
mailed employees of JBGK at KFDI/KFTI. The e-mails sent 
by Greg have an automatic signature block with information 
that he is the president of SCI. The signature block also 
contains the [*9]  MAAN logo, along with logos of four other 
radio stations owned by SCI.

Even after SCI acquired the right to operate MAAN in 2005, 
the source of programming provided to KLIO was still 
identified as MAAN until 2012. Then, an incident occurred 
on June 29, 2012, in which inappropriate language was 
broadcast during the time slot provided for MAAN. The 
parties continue to dispute the unresolved facts of who was 
responsible for the incident and whether there were other 
prior ongoing problems between the parties. Following the 
incident, JBGK stopped broadcasting programming pursuant 
to the agreement.

Other allegedly problematic content in MAAN's 
programming (provided by SCI) began in mid-2011 and 
lasted through June 29, 2012. JBGK documented more than 
43 times when the quality of MAAN's content resulted in 
broadcasted periods of "dead air." During depositions, Greg 
stated that JBGK "had . . . months and months and months of 
opportunities to cancel this [contract] due to breach of 
contract."

On July 10, 2012, JBGK's senior vice president sent a letter to 
MAAN addressed to Greg requesting that MAAN explain the 
June 29 problematic broadcast. The letter also gave notice that 
the problematic broadcast [*10]  constituted a breach of the 
2003 settlement agreement. Next, on August 2, 2012, 
following the completion of the respective internal 
investigations, JBGK sent another letter to MAAN addressed 
to Kent A. Meyerhoff, one of the attorneys who represented 
MAAN when it entered into the 2003 settlement agreement. 
This letter notified MAAN that the problematic broadcast 
constituted an incurable breach of the 2003 settlement 
agreement and that JBGK was terminating the agreement. 
Beginning June 29, 2012, JBGK stopped broadcasting content 
and advertisements provided by MAAN.

On December 5, 2012, SCI, referring to itself as MAAN's 
"predecessor-in-interest," sued JBGK to recover damages 
stemming from JBGK's termination of the settlement 
agreement. JBGK answered SCI's complaint and asserted a 
counterclaim against SCI seeking an order from the court 
requiring SCI to indemnify JBGK for any damages or costs, 
including attorney fees, it might incur as a result of the June 
29 problematic broadcast. SCI answered JBGK's 
counterclaim, denying responsibility for any act of omission 
creating an obligation to indemnify JBGK and stating that no 
statutory or contractual authority existed for JBGK's demand 
for [*11]  attorney fees.

Following the close of discovery and after the parties had 
submitted an agreed pretrial order, SCI moved for partial 
summary judgment on the liability portion of its claim against 
JBGK and on JBGK's counterclaim against SCI. In its 
supporting memorandum, SCI argued it was entitled to 
judgment as a matter of law because JBGK breached the 
settlement agreement when it unilaterally determined that the 
June 29 problematic broadcast was an incurable breach and 
terminated the settlement agreement without providing SCI an 
adequate period of time to cure any shortcomings in its 
performance. SCI also argued it was entitled to judgment as a 
matter of law against JBGK's claim for attorney fees because 
paragraph 12 of the settlement agreement did not apply to 
SCI's breach of contract claims against JBGK.

On January 21, 2014, JBGK responded to SCI's motion for 
summary judgment, arguing the problematic broadcast was 
not correctable and that it had given SCI adequate notice and 
opportunities to correct any deficiencies in its content over the 
year preceding JBGK's termination of the settlement 
agreement. JBGK raised the defense that SCI was not entitled 
to enforce the settlement agreement [*12]  because MAAN 
did not seek JBGK's consent before MAAN assigned the 
agreement to SCI in 2005. Finally, JBGK defended its 
attorney fees claim on the basis that the broad language of 
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paragraph 12 of the settlement agreement presented a question 
of fact.

The trial court held a hearing on SCI's motion for summary 
judgment in January 2014. The trial court denied SCI's 
motion on the issue of breach of the settlement agreement and 
granted SCI's motion on the issue of attorney fees. In doing 
so, the trial court held that SCI lacked standing to sue.

JBGK then moved to dismiss under K.S.A. 60-212(b)(6). The 
trial court held a hearing on the matter. Following oral 
argument, the court dismissed SCI's claim for lack of 
standing. The trial court also dismissed the remainder of 
JBGK's counterclaim for indemnification. As a result, all 
remaining claims asserted by SCI and JBGK were 
extinguished. SCI appealed.

This court concluded that SCI had failed to show that 
MAAN's assignment of rights was valid. Steckline Communs. 
v. Journal Broad. Group of Kan., Inc., 353 P.3d 469, 2015 
Kan. App. Unpub. LEXIS 531 at *11, 2015 WL 4366489, at 
*5-6 (Kan. App. 2015) (unpublished opinion), rev'd 305 Kan. 
761, 388 P.3d 84 (2017). Thus, this court held that SCI lacked 
standing to sue under the settlement agreement. SCI filed a 
petition for review before our Supreme Court, which was 
granted.

In holding that SCI had established [*13]  standing through a 
claim of equitable estoppel, our Supreme Court stated the 
following:

"SCI asserted well-pled facts that JBGK, by its silence at 
the time of the assignment, induced SCI into believing 
that it had consented to the assignment of the agreement; 
that JBGK received several years of service from SCI 
pursuant to the terms of the agreement; that SCI 
rightfully relied on that course of conduct; and that SCI 
would be prejudiced or harmed by permitting JBGK to 
void the agreement by objecting to the assignment 7 
years later.

"Viewing the well-pled facts in a light most favorable to 
SCI, and resolving any factual disputes in SCI's favor, 
we find that SCI has sufficiently pled standing via 
equitable estoppel. In other words, if SCI can continue to 
prove the factual basis of its estoppel claim, JBGK will 
be prevented from asserting its contractual right to 
consent in writing to the assignment of the contract. 
Without the requirement of written consent from JBGK, 
there is nothing before us today demonstrating that the 
assignment from MAAN, Inc. to SCI was ineffective, 
and SCI has standing to assert claims for breach of the 
contract." 305 Kan. at 771.

On remand, JBGK moved for summary judgment. SCI [*14]  
responded to JBGK's motion and also moved for partial 
summary judgment in relation to JBGK's defense based on 
lack of standing. JBGK also filed a reply in support of its 
motion for summary judgment.

The parties agree, with few exceptions, that the trial court 
adopted the correct uncontroverted and controverted facts 
from the parties' filings. The trial court found as follows:

"1. The facts alleged in the Statement of Uncontroverted 
Facts in Defendant's Memorandum in Support of 
Summary Judgment in paragraphs 15, 20, 26, 29, 31, 32, 
43[,] 51, 52, 53, and 54 are controverted.
"2. The facts alleged in the Statement of Uncontroverted 
Facts in Defendant's Memorandum in Support of 
Summary Judgment in paragraphs 1-14, 16, 17, 18, 19, 
21, 22, 23, 25, 27, 30, 33-42, 44, 45, 46, 47, 49, 50, 55, 
56, 57, 58, and 59 are uncontroverted.
"3. With respect to the facts alleged in paragraph 48 of 
the Statement of Uncontroverted Facts in Defendant's 
Memorandum in Support of Summary Judgment, the 
Court finds that there is no support provided for either 
contention and the statement will be disregarded for 
purposes of this motion.

"4. The facts alleged in the Statement of Uncontroverted 
Facts in Plaintiffs Response [*15]  to Motion for 
Summary Judgment in paragraphs, 64, 76, 78, 86, 90 and 
93 are controverted.
"5. The facts alleged in the Statement of Uncontroverted 
Facts in Plaintiffs Response to Motion for Summary 
Judgment in paragraphs 60, 61, 62, 65, 66, 68, 69, 70, 
71, 75, 77,79, 80, 81, 82 (which appears twice) 84, 85, 
87, 89, 91 and 92 are uncontroverted.
"7. With respect to the facts alleged in paragraph 63 of 
the Plaintiffs Statement of Additional Uncontroverted 
Facts the court finds it is uncontroverted the parties 
communicated by email."

The uncontroverted facts adopted by the trial court come from 
two documents. Paragraphs 1 through 59 are listed in JBGK's 
motion for summary judgment. Paragraphs 60 through 92 are 
listed in SCI's cross-motion for summary judgment. The 
uncontroverted facts adopted by the trial court are listed as 
follows:

"1. 'This case is traceable to prior litigation in this 
District and the settlement agreement that resolved it.' In 
1998 the radio station involved in this case, call sign 
KLIO-AM or KLIO (then KFDI-AM) was owned by 
JBGK's predecessor in interest, which entered into an 
affiliation agreement with Mid America Ag Network, 
Inc.
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"2. Pursuant to the 1998 affiliation [*16]  agreement, 
Mid America Ag Network, Inc. (MAAN) furnished 
KLIO with agricultural market reports and other Mid 
America Ag Network-produced programming for 
broadcast. MAAN did not charge the stations a fee for 
providing the programming. Instead, JBGK's predecessor 
in interests (which for simplicity's sake will be referred 
to as JBGK) agreed to broadcast advertising that MAAN 
sold direct to advertisers for broadcast along with the 
Mid America Ag Network programming. MAAN 
retained 100% of the proceeds generated from its ad 
sales.
"3. In 2002, 'MAAN [was] a company engaged in the 
business of producing and broadcasting news, sports and 
weather programs for radio and television stations.'
"4. Disputes between JBGK and MAAN arose.
"5. Under the express language of the 1998 Affiliation 
Agreement, unless the parties mutually agreed to 
terminate the contract, there was no date of termination.

"6. One of MAAN's two stockholders (the other being 
Greg Steckline), and its President in 2002, Lawrence 
(Larry) Steckline (Greg Steckline's father), testified that 
in his view, the 1998 Affiliation Agreement was 
intended to continue into perpetuity and that JBGK could 
not get out of its obligations under the [*17]  1998 
Affiliation Agreement unless he 'agreed to let them out.'
"7. JBGK took the position that the [1998 Affiliation 
Agreement] was not enforceable, and in 2002 it removed 
MAAN programming and advertising spots from its 
broadcasts.

"8. As a result of JBGK's actions, in 2002, MAAN 
commenced a civil action, Mid America Ag Network, 
Inc. v. Journal Broadcast Group of Kansas, Inc., District 
Court of Sedgwick County Case No. 02 C 1528, against 
JBGK, and JBGK asserted a counterclaim against 
MAAN in the same proceeding.
"9. At issue in the 2002 litigation, on which JBGK filed a 
motion for partial summary judgment, was whether the 
1998 affiliation agreement was for an indefinite term of 
duration that would continue in perpetuity and was, 
therefore, terminable at will under Kansas law.
"10. JBGK's motion for partial summary judgment in the 
2002 litigation was denied.

"11. Thereafter, in June of 2003, JBGK settled with 
MAAN and the terms of that settlement were 
memorialized in the 2003 Settlement Agreement. The 
parties to the 2003 Settlement Agreement were JBGK 
and 'Mid America Ag Network, Inc., a Kansas 
corporation including all of its related and affiliated 
persons and entities (including, but not [*18]  limited to, 

Mid America News Network) (collectively "MAAN").'
"12. The parties entered into the 2003 Settlement 
Agreement because they wished to enter into a full 
settlement of the 2002 litigation, and they filed a Journal 
Entry of Dismissal with prejudice and executed mutual 
releases.

"13. Steckline Communications, Inc. was not a party to 
the 2003 Settlement Agreement, and it was not entitled 
any [sic] benefit from the settlement agreement.
"14. Pursuant to the 2003 Settlement Agreement, 
MAAN—defined in the agreement to include 'all of its 
related and affiliated persons and entities' as of 2003—
agreed to provide programming and advertising to be 
broadcast at very specific times over two of JBGK's 
radio stations, including KLIO's call sign predecessor, 
KFTI-AM (formerly known as call sign KFDI-AM).
. . . .
"16. Pursuant to the 2003 Settlement Agreement, MAAN 
was entitled to all revenue resulting from its sale of 
advertising for broadcast in conjunction with its 
programming.
"17. MAAN was not required by any provisions of the 
2003 Settlement Agreement to purchase or pay for the 
commercial time it was given under the terms of the 
2003 Settlement Agreement.

"18. '[R]adio stations make money [*19]  from the sale 
of advertising.'
"19. JBGK was also obligated by the 2003 Settlement 
Agreement to make cash payments to Mid America Ag 
Network, Inc. for four years after the 2003 Settlement 
Agreement was executed. It was obliged to pay a so-
called 'rights fee' for the MAAN programming, 'with 
$33,750.00 payable in each of the first four calendar 
years of this 2003 agreement by January 31 of each year 
beginning in 2004. Upon payment of the fourth payment 
in 2008, JBGK shall have a fully-paid-up license for 
such programming for the remainder of the term.' 13
. . . .
"21. With regard to Mid America Ag Network, Inc.'s 
ability to assign the 2003 Settlement Agreement, or 
rights thereunder, the 2003 Settlement Agreement 
provided:

"'This 2003 Agreement shall be binding upon and 
inure to the benefit of the successors, heirs and 
assigns of each party, provided, however that 
MAAN shall not assign this 2003 Agreement, or 
any interest therein, to any Wichita radio broadcast 
competitor of JBGK, without the prior written 
consent of Douglas G. Kiel or Steven J. Smith (or 
their respective successors), which consent may be 
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withheld by them in their sole discretion; and . . . 
neither party shall assign this [*20]  2003 
Agreement without the prior written consent of the 
other party, which consent shall not be 
unreasonably withheld.'

"22. Steckline Communications, Inc. (SCI) is a 
competitor to JBGK. During the relevant time, it 
operated two radio stations in the Wichita market, KGSO 
and KQAM, which compete for advertising and 
advertising revenue with JBGK.
"23. The benefits JBGK received from the 2003 
Settlement Agreement were the dismissal of the 2002 
lawsuit and the substitution of the 2003 Agreement for 
the terms and conditions in the 1998 'perpetual contract.' 
('Whereas, the parties are currently in litigation . . . and 
Whereas, the parties wish to enter into a full settlement 
of the litigation and clearly define the terms for a new 
relationship under which they will work together in the 
future.').
. . . .
"25. JBGK did not receive any of the revenue for the sale 
of ads accompanying the MAAN programming, or for 
the sale of air time to MAAN, pursuant to the terms of 
the 2003 Settlement Agreement.
. . . .

"27. In fact, SCI's control over the times specified in the 
2003 Agreement detrimentally impacted the value of 
KLIO both from a programming standpoint and from the 
standpoint of JBGK's ability to [*21]  compete with 
MAAN or SCI for advertising revenues.
. . . .
"30. Greg Steckline operates Mid America Ag Network.
. . . .
"33. In the pretrial order, plaintiff admitted that Steckline 
Communications, Inc. (SCI) now owns and operates the 
business known by the trade name Mid America Ag 
Network.
"34. Greg Steckline owns SCI.

"35. Greg Steckline, testifying as a corporate 
representative (a K.S.A. 60-230(b)(6) witness) for SCI 
testified that Mid America Ag Network is a d/b/a of SCI.

"36. Neither Greg Steckline nor SCI owns Mid America 
Ag Network, Inc., which still exists; however, its name 
has been changed to LS Media.
"37. On air, the source of the programming provided to 
KLIO from 2003-2012 continued to be identified as 'Mid 
America Ag Network.'
"38. 'Mid America Ag Network, Inc. did not seek or 
obtain [JBGK's] approval prior to assigning the 
settlement agreement to SCI's predecessor.'

"39. MAAN was obligated under the 2003 Settlement 
Agreement to provide programs and commercials with 
an audio quality and fidelity at least as good as other 
programs broadcast by JBGK, and to deliver those 
programs and commercials to JBGK via satellite or 
ISDN facilities.

"40. MAAN was obligated under the 2003 Settlement 
Agreement to [*22]  provide programs and commercials 
which complied in all respects with the Communications 
Act of 1934, as amended; all rules, regulations and 
policies of the FCC; and all standards of acceptance 
uniformly imposed by JBGK on its content providers.

"41. MAAN was also obligated under the 2003 
Settlement Agreement not to promote in its content or 
advertisements any content which is indecent or 
offensive under contemporary community standards.
"42. After notification by JBGK that it determined that 
MAAN's programming or advertising did not comply 
with JBGK's acceptance standards, MAAN was 
obligated under the 2003 Settlement Agreement to 
'promptly and completely' correct any noncompliance.
. . . .

"44. The requirement that MAAN shall not promote in 
its content or advertisements illegal gambling or 
lotteries, tobacco products, or information or content 
which is indecent or offensive under contemporary 
community standards is set out in a separate sentence of 
P 4 of the 2003 Settlement Agreement. That sentence 
comes after the sentence in the contract that requires 
MAAN to promptly and completely correct any issue 
concerning content which does not comply with any of 
the FCC Requirements, or with JBGK's [*23]  uniformly 
imposed standards of acceptance.
"45. When Greg Steckline was asked about the repeated 
instances of MAAN's failure to deliver programming 
with adequate audio quality and fidelity to JBGK before 
June 29, 2012, he testified as follows:
"Q. [Fowler, attorney for JBGK] Let's talk about some of 
the issues that you were having. By the way, have you 
reviewed the e-mail communications from Journal 
Broadcasting regarding the performance issue?

"A. [Greg Steckline, pursuant to K.S.A. 60-
230(b)(6)] Yes.
"Q. When did you do that?

"A. Over the weekend.
"Q. And I take it you saw that there were repeated 
instances of failure to deliver signal, correct?

"A. Most of that was on Mid America Ag 
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Network.
"Q. Well, your ability to have access to KLIO was a 
result of an agreement that related to the Mid 
America Ag Network, correct?

"A. Yes.
"Q. In fact, that's who the agreement was with, Mid 
America Ag Network, [c]orrect?

"A. Yes.

"46. SCI stated in the pretrial order that 'The Mid 
America Ag Network produces and distributes news 
and information programming and market reports, for 
broadcast.'

"47. In the pretrial order, SCI also stated: 'The radio 
programming Mid America Ag Network produces and 
distributes consists primarily [*24]  of news and 
information of interest to listeners involved in agriculture 
and agribusiness, including farmers, ranchers and 
businesses that provide goods and services to farmers 
and ranchers. It also produces and distributes daily 
market reports as well as general news and sports 
programming.'
. . . .
"49. When asked about quality failures with the 2-minute 
Mid Ag report content furnished to KLIO, Steckline 
defined the Mid Ag report as: 'Programming provided by 
the Mid America Ag Network.'
"50. After this case was filed, SCI produced a document 
titled 'Joint Action of Directors and Stockholders by 
Written Consent in Lieu of Special Meeting Mid-
America Ag Network, Inc.,' dated August 4, 2005, which 
is attached as Exhibit G.
. . . .
"55. The duration of JBGK's obligation to broadcast Mid 
America Ag Network's programming and advertising, 
pursuant to the 2003 Settlement Agreement was through 
June 9, 2018.
"56. There were more than 43 instances between mid-
2011 and June 29, 2012 in which JBGK gave MAAN 
notice of quality and fidelity failures in the content 
delivered to JBGK's station, KLIO, by Mid America Ag 
Network.
"57. Many of these 43+ instances were 'dead air' failures.

"58. In the radio industry, [*25]  even one instance of a 
failure to deliver programming that results in 'dead air' is 
too many:

"Q. [Fowler] How many times is it acceptable not to 
broadcast, initiate a 6:30 program on time?

"A. [Steckline] how many times?

Mr. Tretbar: Object to form.

"A. Do what?
"Q. [Fowler] Yeah, how many times is acceptable?

"A. One.
"Q. How many times, at least up until Exhibit 42 in 
the year—less than a year, had you, Mid America 
Network/Steckline Communications, failed to 
deliver that program at 6:30?

"A. Well, I'm finding out there's more than I 
anticipated or knew of.
"Q. Quite a few more, apparently?

"A. Yes.
. . . .
"Q. How many times did you tell me earlier in the 
deposition was too many for the failure to deliver a 
program?

"A. Say what?
"Q. How many times did you tell me earlier in the 
deposition—
Mr. Tretbar: I think he said once, counsel. And you 
know that he did.

"A. Yes.
"Q. [Fowler] One time is too many?

"A. Absolutely.
"Q. So this is another of those ones, Exhibit 53?

"A. Are you being a smart ass?
"Q. I'm just trying to ask questions, sir.
Mr. Tretbar: Well, then ask a new question.
"Q. [Fowler] how many times are we—

"A. One.
"Q. —up to?
All right. One time is too many, correct?

"A. Correct.

"Q. All right. [*26]  How many times are we up to?

"A. I have no idea.
"59. Greg Steckline stated: 'They [JBGK] had, from the 
looks of it, months and months and months of 
opportunities to cancel this [contract] due to breach of 
contract.'"
"60. In November of 2009, SCI purchased a Wichita 
radio station known as KQAM-AM 1480. News stories 
reporting the transaction were published by the Wichita 
Eagle and the Wichita Business Journal on November 
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16, 2009.
"61. The Wichita Eagle story, published under the 
headline 'Steckline buys KQAM 1480,' does not refer to 
Larry Steckline or Mid America Ag Network, Inc. It 
states in part:

"Steckline Communications has purchased KQAM 
AM 1480 radio in Wichita from Radio Disney.
"The station . . . will move to the KGSO studios at 
Maize and Kellogg, owner Greg Steckline said in a 
news release. The station will carry news, talk, 
sports and business as the flagship of Steckline's 
Mid America Ag, news and sports networks . . . .
"Steckline owns radio stations in Garden City, Scott 
City and Guymon, Okla., along with the Mid 
America chain of networks which provides 
programming to 37 stations in Kansas, Oklahoma 
and Nebraska."'

"62. The Wichita Business Journal story, published 
under the [*27]  headline 'Steckline buys Disney Radio 
station,' does not refer to Larry Steckline or Mid 
America Ag Network, Inc. It states in part: 18

"Steckline Communications Inc. has purchased AM 
1480 KQAM radio in Wichita. . . .
"Greg Steckline, president of Steckline 
Communications, says the company wasn't 
aggressively looking for new stations. . . .
"Steckline Communications also owns KIUL AM 
and KGGS AM CP in Garden City, KYUL AM in 
Scott City and KGYN in Guymon, Okla.
"It also has the Mid America Ag, News and Sports 
Networks, which provides programming to 37 radio 
stations in Kansas, Oklahoma and Nebraska."

"63. SCI often communicated with representatives of 
Journal by means of email correspondence.
. . . .
"65. In May of 2010, Journal voluntarily changed the 
format of the programming broadcast over KLIO-AM 
1070 from 'classic country' to 'oldies.'

"66. As early as 2011, Journal began to consider the 
possibility of changing the format yet again, to broadcast 
the programming of ESPN Deportes, which provides 
Spanish-language sports programming to a network of 
affiliate broadcasters. It eventually made this switch at 
some point after the broadcast of the 'Grammar Lesson' 
audio over its air in June, 2012. [*28] 
. . . .
"68. Journal's former general manager acknowledged 
that programming is essential in broadcasting, and that it 
would be 'catastrophic' for a radio station to go without 
programming.
"69. Larry Steckline incorporated Mid America Ag 

Network, Inc., ('MAAN, Inc.'), in 1978, in part, to 
'conduct and operate a radio and television agricultural 
reporting network; to broadcast, disseminate, distribute, 
transmit, retransmit, receive, or collect by electronic, 
electrical, or other means, farm and agricultural news 
and markets, commodities, grain and livestock reports 
and agricultural forecasts. . . .' This reporting network 
was called the Mid America Ag Network ('MAAN').
"70. To acknowledge the contribution of Greg Steckline 
to the business, in 1992 the MANN, Inc., Board of 
Directors elected Greg to replace an existing board 
member. At that time, Greg was also appointed to serve 
as Vice-President.
"71. From 1992 until 2005, Greg Steckline was the Vice-
President of MAAN, Inc., and a minority shareholder.

"72. The principle asset of MAAN, Inc., was MAAN. 
MAAN was a contract-based affiliation and relationship 
between MAAN, Inc., and various radio stations 
throughout Kansas, Oklahoma, Nebraska [*29]  and 
Colorado that broadcast the MAAN's agricultural-
business reports. Another asset of MAAN, Inc., was the 
exclusive contractual right to broadcast Kansas State 
University sports programming, which was carried by 
multiple radio stations. The source of the programming 
was identified as the Mid America Sports Network.
"73. At one time, approximately fifty affiliated radio 
stations throughout Kansas, Oklahoma, Nebraska, and 
Colorado carried MAAN programming, consisting of 
agricultural and agribusiness reports that featured 
reporting and commentary by Larry Steckline. These 
reports attracted a significant audience. In exchange for 
the MAAN programming, that was provided to the 
stations at no cost, MAAN had the right to sell a 
specified number of advertising spots in or near the 
agricultural reports. All other adjacent spots were sold by 
the stations to sponsors who found value in having their 
spots air in close proximity to the agricultural reports. 
The stations frequently promoted the agricultural reports 
on their airwaves and that they were members of the Mid 
America Ag Network, as reasons for sponsors to 
advertise and listeners to tune in.

"74. In 1991 the National Association of Farm [*30]  
Broadcasters contracted with a marketing research firm 
who surveyed Kansans. Eighty-one of the 196 
respondents named Larry Steckline as the agricultural 
broadcaster upon whom they depended regularly for 
relevant market reports and news. The second most 
mentioned broadcaster was named by only 17 
respondents.
"75. Among the stations affiliated with MAAN were 
KFDI-FM and KFTI-AM, predecessor stations to those 
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involved in the current litigation. Approximately three 
years after the Wisconsin-based Journal Broadcast Group 
purchased KFDI-FM and KFTI-AM, it attempted to 
terminate the contracts between the stations and Mid 
America Ag Network, Inc., that obliged the stations to 
carry MAAN programming. In 2002, with litigation 
pending in Sedgwick County District Court, Journal's 
CEO, Doug Kiehl and Larry Steckline entered into 
settlement negotiations.
. . . .

"77. Doug [Kiel] and Larry Steckline agreed to the terms 
of settlement in June 2003. The settlement agreement 
provided in part that KFTI had the right and obligation to 
broadcast Kansas State sports programming in the 
Wichita-metropolitan area subject to certain terms and 
conditions. Journal had the right to sell eight 30-second 
advertising [*31]  spots during the games and MAAN, 
Inc., retained the right to sell the remaining advertising.
. . . .
"79. In 2004, MAAN, Inc., sold the Mid America Sports 
Network and the rights to Kansas State programming to 
Learfield Communications, Inc., but retained the rights 
to the advertising inventory in the Wichita-area 
broadcast during games by affiliate, KFTI.
"80. The sale of MAAN, the Kansas State sports 
inventory and other the assets of MAAN, Inc., to an 
entity owned and controlled by Greg Steckline was 
consummated in May 2005.
"81. In an unrelated transaction, Greg Steckline 
purchased an AM radio station licensed in Wichita to 
broadcast sports programming. This station was assigned 
the call letters 'KGSO.'
"82. After his purchase of KGSO and MAAN, Greg 
Steckline contacted Eric McCart of Journal to inquire 
whether he intended to air Kansas State sports 
programming other than football games that were 
gratuitously offered by the university, e.g., men's 
baseball, spring football scrimmage, on KFDI/KFTI. 
McCart said he did not want to broadcast that 
programming."

Because of a numbering error, there were two paragraph 82s 
and no paragraph 83 in SCI's response.

"82. After the sale of the MAAN, Inc., [*32]  assets, 
Greg Steckline asked Larry Steckline on several 
occasions to contact Doug [Kiel] to assist in resolving 
issues that had arisen between KFDI/KFTI and Greg 
Steckline's operating entity. In discussing the particular 
issue with Mr. [Kiel], Larry Steckline always made clear 
that he was calling on behalf of Greg, whose company 
now owned MAAN and the Kansas State sports 

inventory. Mr. [Kiel] would generally give Larry 
Steckline the name of a Journal employee that Greg 
should contact. Larry Steckline provided Greg with that 
information.
"84. Frequently, the name given by Mr. [Kiel] to Larry 
Steckline, which was then relayed to Greg Steckline, was 
Eric McCart. Mr. McCart was the sales manager and, 
later, the general manager of the KFDI/KFTI stations 
owned by Journal. 21

"85. After the sale of MAAN and the Kansas State sports 
inventory, Eric McCart telephoned Greg Steckline and 
asked whether Greg, as owner of sports radio station 
KGSO, was going to broadcast all the K-State games on 
that station. Greg declined, explaining that he could not 
do so because Journal had the exclusive contractual right 
under the 2003 settlement agreement to broadcast that 
programming over its air for 15 years. [*33] 
. . . .
"87. In October 2010, Larry Steckline changed the name 
of the corporation he established and retained a 
controlling interest in after most of its assets were sold to 
SCI from Mid America Ag Network, Inc., to LS Media, 
Inc. He did this in an effort to diminish confusion that 
had arisen because MAAN was no longer owned by 
MAAN, Inc.
"88. From 2005, when he bought MAAN and the K-State 
inventory, until this litigation commenced in 2012, Greg 
Steckline frequently emailed employees of Journal at 
KFDI/KFTI. The emails sent by Greg Steckline have an 
automatic signature block with information that he is the 
president of Steckline Communications, Inc. Greg's 
email signature block also has a logo of the Mid America 
Ag Network, along with logos of four radio stations 
(KGSO, KQAM, KGYN and KIUL) owned by Steckline 
Communications, Inc.

"89. The technologies used by radio stations to receive 
programming from outside sources, to produce 
programming internally, and to broadcast programming 
have evolved. In general, the broadcast of radio 
programming is much more 'automated' than it was in the 
earlier years of the industry. Much of the programming 
broadcast is prerecorded, and fewer employees are [*34]  
required to see that it is broadcast. For example, Journal 
typically has only one employee on duty at the facilities 
from which its six radio stations broadcast 
simultaneously after six p.m. until the following 
morning.
. . . .
"91. SCI acknowledges that some of SCI's transmissions 
of programming and advertising to Journal for broadcast 
over KLIO-AM did not begin on schedule and/or was 
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interrupted during the period preceding June 29, 2012, as 
a result of which KLIO-AM listeners encountered 'dead 
air' until the transmission of SCI's programming was 
commenced or restored, or employees of Journal took 
steps to broadcast alternative programming.
"92. Although SCI believes that some of the problems 
involving the delivery of the Mid America Ag Network 
programming were attributable to Journal, it 
acknowledges that it was responsible for most of them."

In its appellate brief, SCI incorrectly listed facts 24, 28, and 
48 as having been adopted by the trial court as uncontroverted 
facts but the trial court did not accept those facts as 
uncontroverted. Moreover, the trial court did not address facts 
24 or 28, and specifically found that fact 48 should be 
disregarded for lack of evidentiary support. [*35] 

The trial court granted JBGK's motion for summary judgment 
and held that SCI had failed to establish the elements of an 
equitable estoppel claim. In making its decision, the trial court 
concluded that SCI's evidence offered to prove that JBGK 
"knew or should have known" about the assignment of 
MAAN's rights under the 2003 settlement agreement was 
"ambiguous" and, therefore, SCI failed to properly establish a 
claim of equitable estoppel:

"It is clear from the Supreme Court's prior opinion that 
equitable estoppel requires the party asserting the 
doctrine to establish the elements unambiguously, in this 
case that would include the knowledge of the sale of 
MAAN to a competitor, SCI in violation of the 
settlement agreement.
"In this case, SCI is alleging JBGK knew or should have 
known of the assignment of the settlement by MAAN to 
SCI. To demonstrate JBGK's knowledge or that they 
should have known they allege the following:
"1. Reports in local newspaper and periodicals about the 
sale of MAAN to Greg Steckline;
"2. Statements from Larry Steckline to Doug Kiel, 
President about the sale of MAAN to his son Greg 
Steckline and his intent to do so; and

"3. Emails from various persons at SCI to JBGK [*36]  
regarding the 'dead air' issues.
"However, the deposition of Larry Steckline calls into 
the question just how clear the actual sale of MAAN to 
SCI was to JBGK. He testified at his deposition that no 
details of the transaction regarding the sale of MAAN 
were divulged to the media. Mr. Steckline testified the 
press releases only indicated he was selling his interest in 
MAAN because that was all the media needed to know. 
He also acknowledged the media release could have 
caused the media and business world to be under the 
impression that Greg Steckline bought MAAN. This 

does not support the plaintiff['s] theory that JBGK 
should have known from these releases that SCI, a 
competitor, actually purchased MAAN.

"The same is true regarding Larry Steckline's statements 
to Doug Kiel. Mr. Steckline testified in his deposition he 
only indicated to Mr. Kiel that his son Greg was buying 
MAAN. No specifics were given about the sale. Without 
details of the transaction divulged to Mr. Kiel, there 
could be various interpretations of how the sale was 
made. This does not support the plaintiff['s] theory that 
JBGK should have known from these statements to Mr. 
Kiel that SCI, a competitor, actually purchased [*37]  
MAAN.
"Finally, SCI alleges the emails sent from Greg 
Steckline, Brad Streeter, Jay Sanderson and Ron 
Metzinger should have put JBGK on notice of the sale of 
MAAN to SCI. The problem with the Plaintiff['s] 
argument is that even though Steckline Communications 
was noted in their signature sections, Greg Steckline and 
Brad Streeter still used the "MAANradio" email address 
when communicating with personnel at JBGK. Also, Jay 
Sanderson and Ron Metzinger continued to identify their 
employment with Mid America Ag Network when 
communicating with JBGK personnel. The email 
correspondence does not provide unambiguous evidence 
that JBGK knew or should have known of the sale to 
SCI.
"Even taking all the evidence and the deposition of Larry 
Steckline into the light most favorable to the Plaintiff it 
is difficult to establish JBGK's knowledge or 
constructive knowledge of the sale of MAAN to SCI, a 
competitor in violation of the 2003 settlement agreement 
between MAAN and JBGK. This is a necessary element 
to establish SCI's equitable estoppel argument. Therefore 
the defendant has met its burden and summary judgment 
is granted on this issue."

Did the Trial Court Err in Granting Summary Judgment?

SCI states [*38]  that this court's standard of review is de 
novo because the trial court denied this issue on summary 
judgment. SCI also argues that summary judgment was 
improper because there was a disputed material fact which 
should have been submitted to a jury. Specifically, SCI argues 
that a jury should have decided whether JBGK knew or 
should have known that MAAN assigned its rights under the 
2003 settlement agreement to SCI. JBGK responds by 
asserting that because it is within the trial court's discretion to 
apply the principles of equitable estoppel, this court's review 
of the trial court's decision is limited to an abuse of discretion 
standard. JBGK also argues that SCI failed to prove the 
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elements of equitable estoppel and summary judgment was, 
therefore, properly granted.

The parties both correctly detail the standards of review for 
summary judgment and equitable estoppel. JBGK correctly 
states that according to this court's decision in Fleetwood 
Enterprises v. Coleman Co., 37 Kan. App. 2d 850, 161 P.3d 
765 (2007), if there are no material facts in dispute, the trial 
court has discretion whether to invoke the equitable estoppel 
doctrine. When that is the case, an appellate court's review is 
limited to an abuse of discretion standard. 37 Kan. App. 2d at 
864-65. Still, as SCI points out, on [*39]  appeal, this court 
applies the same rules and when it finds that reasonable minds 
could differ as to the conclusions drawn from the evidence, 
summary judgment must be denied. Armstrong v. Bromley 
Quarry & Asphalt, Inc., 305 Kan. 16, 24, 378 P.3d 1090 
(2016). Moreover, equitable estoppel generally involves 
questions of fact and when the facts are disputed or when 
necessary facts come from ambiguous documents, summary 
judgment is inappropriate and the factual dispute must await 
resolution at trial. Dunn v. Dunn, 47 Kan. App. 2d 619, 639, 
281 P.3d 540 (2012) (citing Bowen v. Westerhaus, 224 Kan. 
42, 48, 578 P.2d 1102 [1978]; Safeway Stores v. Wilson, 190 
Kan. 7, 12, 372 P.2d 551 [1962]).

Summary Judgment

"'Summary judgment should not be used to prevent the 
necessary examination of conflicting testimony and credibility 
in the crucible of a trial.'" Stechschulte v. Jennings, 297 Kan. 
2, 14, 298 P.3d 1083 (2013) (quoting Esquivel v. Watters, 286 
Kan. 292, 296, 183 P.3d 847 [2008]). Additionally, "'[a] court 
should be cautious in granting a motion for summary 
judgment when resolution of the dispositive issue necessitates 
a determination of the state of mind of one or both of the 
parties.' [Citation omitted.]" Foster v. Judilla, 311 P.3d 415, 
2013 Kan. App. Unpub. LEXIS 945 at *14, 2013 WL 
5736059, at *5 (Kan. App. 2013) (unpublished decision) 
(quoting Brennan v. Kunzle, 37 Kan. App. 2d 365, 378, 154 
P.3d 1094, rev. denied 284 Kan. 945 [2007]).

The standard governing cases that arise on appeal from 
summary judgment is often recited:

"'"Summary judgment is appropriate when the pleadings, 
depositions, answers to interrogatories, and admissions 
on file, together with the affidavits, show that there is no 
genuine issue as to any material fact and that the 
moving [*40]  party is entitled to judgment as a matter of 
law. The trial court is required to resolve all facts and 
inferences which may reasonably be drawn from the 
evidence in favor of the party against whom the ruling is 

sought. When opposing a motion for summary judgment, 
an adverse party must come forward with evidence to 
establish a dispute as to a material fact. In order to 
preclude summary judgment, the facts subject to the 
dispute must be material to the conclusive issues in the 
case. On appeal, we apply the same rules and where we 
find reasonable minds could differ as to the conclusions 
drawn from the evidence, summary judgment must be 
denied. [Citations omitted.]"'" (Emphases added.) 
Armstrong, 305 Kan. at 24.

The trial court granted JBGK's motion for summary judgment 
against SCI, precluding its equitable estoppel claim. As 
explained by our Supreme Court, if SCI had established the 
elements of equitable estoppel, JBGK would be estopped 
from making the argument that the contract between MAAN 
and JBGK didn't allow assignment without consent.

In its motion for summary judgment, JBGK listed the 
following as an uncontroverted fact:

"28. JBGK was not informed of any assignment of rights 
by Mid America Ag Network, Inc., [*41]  to SCI (or its 
predecessor company), in 2005 or thereafter, and JBGK 
was not aware of any assignment at any time while it 
was performing under the 2003 Settlement Agreement."

In its response to JBGK's motion for summary judgment, SCI 
stated: "It is uncontroverted that [MAAN, Inc.] did not ask 
[JBGK] for approval of its plan to assign the Settlement 
Agreement to SCI's predecessor-in-interest prior to doing so. 
Controverted to the extent this paragraph asserts that [JBGK] 
was not aware of the assignment at any time." The trial court 
did not address whether this fact was uncontroverted, 
controverted, or immaterial in its memorandum decision. Yet 
the trial court correctly explained that SCI needed to prove 
that JBGK knew or should have known MAAN, Inc., 
assigned its rights under the 2003 settlement agreement to 
make a claim of equitable estoppel.

Equitable Estoppel

"Equitable estoppel is the effect of the voluntary conduct of a 
party whereby the party is precluded, both at law and in 
equity, from asserting rights against another party relying on 
such conduct." Petty v. City of El Dorado, 270 Kan. 847, 853, 
19 P.3d 167 (2001). Because "[t]here is no definite rule 
governing estoppel which can be applied to every situation," 
each case must be determined on [*42]  its own individual 
facts. Safeway Stores v. Wilson, 190 Kan. at 12.

"'A party asserting equitable estoppel must show that 
another party, by its acts, representations, admissions, or 
silence when it had a duty to speak, induced it to believe 
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certain facts existed. It must also show it rightfully relied 
and acted upon such belief and would now be prejudiced 
if the other party were permitted to deny the existence of 
such facts. [Citations omitted.]'
. . . .

"The party asserting equitable estoppel will not prevail 
'where facts are ambiguous or subject to more than one 
construction.' Rockers v. Kansas Turnpike Authority, 268 
Kan. 110, 116, 991 P.2d 889 (1999). Needless to say, 
equitable estoppel cannot exist if any essential element is 
missing or is not satisfactorily proved." 305 Kan. at 769-
70.

The trial court denied SCI's claim for equitable estoppel based 
on a lack of proof that JBGK "knew or should have known of 
the violation of the contract." Specifically, the trial court held 
that SCI's claim failed because SCI relied on "ambiguous 
evidence" to prove that JBGK knew or should have known 
about the assignment.

In support of its factual basis for its estoppel claim, SCI 
provided the trial court with the following: (1) reports from a 
local newspaper and periodical about the sale of MAAN, (2) 
statements from Larry to Kiel [*43]  about the sale of MAAN, 
(3) and e-mails from various persons at SCI to JBGK 
regarding "dead air" issues. SCI also provided the trial court 
with evidence that JBGK continued to work with SCI under 
the terms of the settlement agreement for seven years before it 
claimed that SCI was not a party to the settlement agreement 
because the agreement required MAAN to obtain JBGK's 
permission before assigning its rights under the settlement 
agreement.

The trial court first addressed the newspaper articles. The 
newspaper articles submitted to the trial court referred to the 
sale of KQAM 1480 to "Steckline Communications" and 
"Steckline Communications, Inc." Both articles also included 
quotes from Greg. The trial court noted that in Larry's 
deposition, he testified that he did not provide the media with 
the specifics of the sale of MAAN. Also, Larry testified that 
the media may have assumed that the sale was to his son, 
Greg. From this, the trial court found that this does not 
support SCI's theory that JBGK should have known from the 
media releases that SCI, JBGK's competitor, purchased 
MAAN. Here, although a close question, we conclude that a 
jury must be allowed to decide this material issue of [*44]  
fact. Moreover, the trial court did not weigh the evidence in 
favor of the nonmoving party, SCI. 28

The articles unequivocally show that SCI purchased KQAM, 
a competitor station to JBGK. The articles also stated that SCI 
also owned MAAN, "which provide[d] programming to 37 
radio stations in Kansas, Oklahoma and Nebraska." While it is 

unknown whether JBGK read these articles, the articles 
unambiguously show that MAAN was owned by a new 
company. The articles, therefore, provided direct evidence of 
the sale of MAAN to another party. Moreover, the settlement 
agreement required JBGK's consent to any assignment of the 
contract, not simply an assignment to a competitor. It would 
be reasonable to believe that JBGK was put on notice that the 
settlement agreement had been assigned to SCI because SCI 
was now providing content to JBGK. This inference is 
particularly evident when considered with the fact that JBGK 
continued to work with SCI under the terms of the settlement 
agreement for at least seven years.

Next, the trial court considered the statements from Larry to 
Kiel, the then president of JBGK. While the statements did 
not provide direct notice that MAAN assigned its rights under 
the 2003 [*45]  settlement agreement to SCI, they provided 
unambiguous proof that MAAN was sold to another entity. In 
his affidavit, Larry stated that "[w]hile not in writing, [Larry] 
delivered to [JBGK], via [Kiel], express notice that the assets 
of MAAN, Inc., would be purchased by an entity owned and 
controlled by Greg Steckline." This shows that Larry notified 
Kiel that MAAN, Inc. was selling its assets. Once put on 
notice of the sale, it would be reasonable that JBGK would 
investigate if MAAN had assigned its rights under the 2003 
settlement agreement to another party in violation of the 
settlement agreement. The fact that Greg was Larry's son does 
not supersede the notice or knowledge that another entity 
would be purchasing MAAN, Inc. assets.

Then, the trial court addressed the e-mails between SCI 
employees and JBGK employees. The e-mails from various 
persons at SCI to JBGK regarding "dead air" issues also 
provided unambiguous proof that JBGK knew or should have 
known about the assignment. The e-mails included interaction 
between several different SCI employees and JBGK. Most 
SCI employees still used "MAANradio" e-mail addresses but 
also included "Steckline Communications" in their 
signature [*46]  boxes. In particular, Greg's signature box 
read: "Greg Steckline, President, Steckline Communications, 
Inc." Greg's signature box also included an SCI logo as well 
as a MAAN logo. While the continuous e-mail 
communication evidence by itself was a weak inference that 
JBGK knew or should have known of the sale and the 
assignment to SCI, that inference, however, must be drawn by 
a jury after trial, not by the trial court on summary judgment, 
where all evidence must be interpreted favorably to the 
nonmoving party.

Here, because the trial court improperly construed conflicting 
evidence against the nonmoving party, SCI, we reverse and 
remand for trial.
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Reversed and remanded for trial.

End of Document
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