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IN THE SUPREME COURT OF THE STATE OF KANSAS

KANSAS CROSSROADS FOUNDATION
and KARENA WILSON;
Petitioners,
vS. Original Action No.

LARRY MARKLE, in his official capacity
as County Attorney of Montgomery County;

Respondent.

b e S N N N N e e e N e e

PETITION FOR WRIT OF MANDAMUS

Petitioners Kansas Crossroads Foundation (“KCF”) and Karena Wilson hereby
respectfully seek a Writ of Mandamus requiring Respondent Larry Markle, County Attorney for
Montgomery County, Kansas to (1) create written diversion policies and guidelines that fully and
accurately describe the county’s entire diversion program, particularly all eligible charges and
eligibility requirements, (2) provide written notice of that diversion program, and the policies
and guidelines related to the program, to all defendants charged in his jurisdiction, prior to
conviction or other disposition, and (3) provide a diversion conference to those defendants who
are offered diversion, with the defendant present and an opportunity for the defendant to be
represented by counsel. Respondent has a clearly defined legal duty to inform each defendant, in
writing, about his diversion policies and guidelines under K.S.A. §22-2907(3), which means that
the policies and guidelines must fully and accurately describe the program in the first place,
Moreover, Respondent has an obligation to provide in-person diversion conferences to

defendants offered diversion under K.S.A, § 22-2907(2).
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Petitioners seek this order because Respondent Markle has failed to abide by the above-
referenced procedural requirements in K.S.A. §22-2907. Respondenti’s persistent failure to
comply with K.S.A. §22-2907 has constituted and will continue to constitute the unlawful
performance of public duties and the unlawful exercise of public office. Further, Respondent’s
failures are representative of a trend of noncompliance that spans Judicial Districts and impacts
untold numbers of defendants in dozens of counties across Kansas. See Exhibit A.
Accordingly, Petitioners respectfully request that the Court review this case and grant a writ of
mandamus at its earliest convenience.

In support of their petition, Petitioners allege and state as follows:

L JURISDICTION

1. This Court has original jurisdiction over Petitioners’ mandamus action under
K.S.A. 60-801 ef seq., Atticle 1T, § 3 of the Kansas Constitution, and Rule
9.01(a) of the Rules of the Supreme Court.

2. In accordance with Rule 9.01(a) of the Rules of the Supreme Court of Kansas,
Petitioners are filing a Memorandum of Points and Authorities, together with
documentary evidence supporting the facts alleged.

3. An original action in this Court for mandamus is necessary because adequate
relief is not available to Petitioners in the district courts. See Sup. Ct. R, 901
(b). Further, access to diversion is a matter of great public importance and
resolution in this Court will provide speedy adjudication of these important
questions and provide much needed guidance to prosecutors across the state.

Given the importance of fairness in diversion access and the widespread




noncompliance with the statute provisions, adequate relief is not available in
the district court.
II. PARTIES

4. Petitioner Kansas Crossroads Foundation (“KCF”) is a 501(c)(3) nonprofit
organization. KCF is incorporated in Kansas and is headquartered in
Neodesha, Wilson County, Kansas.

5. Petitioner KCF provides ministry and support services to the rural poor of
Southeast Kansas, specifically to individuals recovering from drug and alcohol
addiction. A number of defendants who were prosecuted and confined in
Montgomery County on drug or alcohol related offenses participate in KCF's
addiction recovery program. As a result, KCF spends significant staff and
volunteer time, as well as financial resources, helping defendants convicted in
Montgomery County comply with the terms of their parole and reconstruct
their lives after long periods of incarceration.

6. KCF often must divert time and resources away from other rehabilitation
services to help low-level offenders manage their lives post-release. Petitioner
KCF provides room and board to individuals who no longer have stable
housing because of their time in jail. Moreover, KCF spends significant time
and money transporting clients to and from Fredonia and Independence to
attend meetings with parole officers and undergo court mandated drug testing,
Finally, KCF must dedicate substantial resources to help defendants who have
lost proof of identity and citizenship documents during their incarceration to

rebuild their identity. KCF has had to divert significant time and resources



III.

away from providing critical drug rehabilitation services in order to offer
prison re-entry assistance to diversion eligible defendants who were not able to

take advantage of diversion because of Respondent’s failures.

. Petitioner Karena Wilson is a resident of Montgomery County, Kansas who

was prosecuted by the Respondent and is serving a probation sentence.

Ms. Wilson is a 19 year old resident of Independence, Kansas who was
prosecuted in Montgomery County on charges of theft of property under
$1,500. In or around mid-June 2017, Ms. Wilson was arrested for breaking
into a soda machine outside of a liquor store in Independence, Kansas. Ms,
Wilson pled guilty to three counts of misdemeanor theft and received one year
probation. As a result, Ms. Wilson is required to pay a fine of more than
$2,000 which she has struggled to afford despite having a job. Ms. Wilson was
never informed in writing about Montgomery County’s diversion policy. She
was also not told about program verbally. Ms. Wilson has no prior
convictions, and under Markle’s policy and past practice, likely would have
been eligible to apply for diversion in Montgomery County. Thus both

Petitioners have standing under Kansas law to assert their interest.

. Respondent Larry Markle is the County Attorney for Montgomery County. He

may be served at 300 East Main Street Independence, Kansas 67301,

STATEMENT OF FACTS

10.

Mr. Markle was appointed to serve as the Montgomery County Attorney in

2006,



I1.

12,

13,

14.

15.

16.

Mr. Markle cutrently maintains some documents concerning the Montgomery
County diversion program and has maintained a policy throughout his tenure as
Montgomery County Attorney. See Exhibit B; Exhibit C.

Mr, Markle does not provide written notice of the Montgomery County
diversion program to defendants charged with diversion-eligible offenses.

Further, he only provides verbal notice of the Montgomery County diversion

~ program to eligible defendants if they appear in court.

Mr. Markle also consistently fails to provide statutorily required diversion
conferences in misdemeanor cases to defendants who are offered diversion.
Mr. Markle’s current policies would provide defendants little insight into
whether they would be eligible for diversion even if Markle did provide them.
When Ms. Wilson was charged with Class A Misdemeanor Theft as an 18-
year-old, first-time offender, she was not provided with written notice of
Montgomery County’s diversion program. Moreover, Mr. Markle did not
inform Wilson about Montgomery County’s diversion program during any of
her court appearances even though she was charged with a crime Respondent
would consider diversion under terms of his current policies. See Exhibit B.
KCF has also been injured by Mr. Markle’s failure to provide its clients with
access to diversion. Due in part to Mr, Markle’s refusal to comply with the
diversion statute, KCF has been forced to counsel more clients in Montgomery
County jail and devote resources towards helping them meet probation and

parole obligations.




17.

In an effort to resolve the matter without resorting to litigation, the undersigned
counsel, on behalf of Petitioners, contacted Mr. Markle on May 30, 2018. See
Exhibit D. Mr. Markle replied to Petitioners, declining to take action to
resolve the matter and directing Petitioners to “take whatever legal action you

feel appropriate.” See Exhibit E.

IV.  GROUNDS FOR RELIEF

18.

Here, Respondent has a clear statutory duty to create written policies and
guidelines regarding his diversion program, and further to provide eligible
defendants with written notice of those policies and guidelines under K.S.A,
§22-2907(3). Further, Respondent has a clear statutory duty to provide
defendants who have been offered diversion with an in-person diversion
conference. That duty is also set forth in K.S.A. §22-2907(2), which provides
“such policies and guidelines shall provide for a diversion conference and other
procedures in those cases where the district attorney elects to offer diversion in

lieu of further criminal proceedings on the complaint.”

V. RELIEF SOUGHT

19.

For the forgoing reasons, and those stated in the supporting exhibits,
Petitioners seek the following relief:
a. An order compelling Respondent to create diversion policies and
guidelines that fully and accurately describe the entire diversion
program, including what charges are eligible and what factors are

disqualifying.



Dated: June 8, 2018

b. An order compelling Respondent to provide written notice of diversion
to all defendants in accordance with Respondent’s clearly defined
legal duty under K.S.A. §22-2907(3).

¢. An order compelling Respondent to previde diversion conferences to
all eligible defendants in accordance with Respondent’s clearly
defined legal duty under K.S.A. §22-2907 (2) and (3).

d. Such other relief as this Court deems just and proper.

Respectfully submitted,

/s/ Lauren Bonds

Lauren Bonds, #27807

ACLU FOUNDATION OF KANSAS
6701 W, 64th Street, Suite 210
Overland Park, KS 66202

T: (913) 490-4114

F: (913)490-4119

Ibonds@aclukansas.org

/s/ Somil Trivedi

Somil Trivedi*

American Civil Liberties Union Foundation
915 15th St,, NW

Washington, DC 20005

Tel. (202) 715-0802

strivedi@aclu,org

*pro hac vice application pending

Counsel for Petitioners Kansas Crossroads
Foundation and Karena Wilson



CERTIFICATE OF SERVICE

The undersigned person hereby certifies that a true and correct copy of the above and
foregoing document was placed with a courier service on June 8, 2018 for delivery to:

Larry Markle

Montgomery County Attorney
300 East Main Street
Independence, KS 67301

/s/ Lauren Bonds
Lauren Bonds




IN THE SUPREME COURT OF THE STATE OF KANSAS

KANSAS CROSSROADS FOUNDATION
and KARENA WILSON;
Petitioners,
Vs. Original Action No.

LARRY MARKLE, in his official capacity as
County Attorney of Montgomery County;

Respondent.

MEMORANDUM OF POINTS AND AUTHORITIES

Come now Petitioners and submit the following Memorandum in support of their Petition
for Writ of Mandamus filed herewith:

INTRODUCTION

Petitioner Karena Wilson is a 19 year old from Independence, Kansas in Montgomery
County. In June of last year, Ms. Wilson was driving around Independence when a person she
was driving got out of the car and broke into a soda machine, stealing the coin collection boxes
inside. Despite later assisting the police to help apprehend the man, Ms. Wilson was herself
charged with theft. Between June and December, no one at the Montgomery County Attorney’s
Office, including Respondent County Attorney Larry Markle, provided her with written notice of

the MCAO’s diversion policies and guidelines, much less offered her the option to apply.



Instead, she took a plea deal. At the time of the arrest, she had no criminal record. Now she has
a criminal record and one year of probation.!

Petitioner Kansas Crossroads Foundation (“KCF”) provides spiritual, drug counseling,
and job placement services to individuals impacted by poverty and the criminal justice system in
Southeastern Kansas, including Montgomery County. Jack Kyle founded KCF. Mr. Kyle and
his employees spend significant time and money providing housing, food, and other post-release
assistance to recently incarcerated individuals; connecting clients with a positive, drug-free
community; and helping formerly addicted people find stable employment. Mr. Kyle would like
to expand the employment component of KCF’s work to better support the Kansas economy, but
has been unable to do so because of so much need for direct services for clients who are in jail or
on probation instead of benefitting from diversion.

Under K.S,A. § 22-2907 et seq. (hereinafter, the “Kansas Diversion Statute™), district and
county attorneys are required to maintain written policies and guidelines describing their
diversion programs, and must provide written notice of those policies and guidelines to all
criminal defendants. K.S.A § 22-2907(2) and § 22-2907(3). These policies must provide for,
and, where the defendant is offered diversion, the prosecutor’s office must also provide, a
diversion conference at which defendants must be present and have a meaningful opportunity
to be represented by counsel. Id. The purpose of these requirements is to give criminal
defendants a meaningful opportunity to avail themselves of diversion, which the people of
Kansas, via their Legislature, have determined to be an important component of a healthy, cost-

effective criminal justice system. See State v. Greenlee, 620 P.2d 1132, 1138 (Kan. 1980)

! Ms. Wilson now has a pending theft charge in Neosho County that did not exist at the time she
was arraigned or made initial appearances in her Montgomery County case,
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(“[TThe objective sought by the legislature would appear to be to encourage a uniform procedure
to provide an alternative to formal conviction.”); Kansas House Judiciary Committee Report on
H.B. 3130 at 48 (“The Committee has examined the pretrial diversion approach and believes that
such a program should be available in Kansas to reduce the number of persons commitied to
institutions.”); see also XXXI Kan. Op. Att’y Gen. 32 (1997) (plain ianguage of the Diversion
Statute “indicate(s) the Legislature's intent to provide for diversion programs throughout the
State and to create uniform requirements for prosecutors to follow in carrying out those
programs” and that “the purpose of the notification requirement is to safeguard a defendant from
discrimination by a prosecutor”); XXXI Kan, Op. Att’y Gen. 15 (1997) (noting that the Greenlee
court “cautioned the district attorney to take immediate action to bring his program into
compliance with the [diversion] statutes[]” and determining that the diversion program in
question “must comply with the statutory diversion requirements set forth in K.S.A. 22-2906 ef
seq.”).

Mr. Markle is in open violation of the Kansas Diversion Statute.“First, based on his
response to a Kansas Open Records Act request, Mr. Markle only has standalone, written
diversion policies related to traffic infractions and DUISs, even though he offers diversion for
more charges than those. See Exhibit B. There is a document called “County Attorney’s
Policies for Diversion” which lists some ¢ligibility requirements for certain other charges, but the
document does not contain all eligible charges or what criminal history (e.g., what type or
amount of prior arrests, convictions, or diversions) is disqualifying. For example, there is no
mention of felonies in Mr, Markle’s policies, even though the office has offered a (very low)
number of felony diversions in the past. Jd. It is at best unclear whether Ms. Wilson’s charges

and circumstances are eligible or not. Further, as noted, these documents were only produced in




response to a Kansas Open Records Act request for a cost of $20.75; they are not provided in
writing or otherwise to criminal defendants. Petitioners’ counsel’s investigation also indicates
that Mr. Markle does not provide the statutorily required diversion conference for misdemeanor
diversions, in the rare instances in which he offers them at all. In all these ways, Mr. Markle is
violating the Kansas Diversion Statute.

These violations extend beyond the named Respondent to other district and county
attorneys. See, e.g., Exhibit A (collecting responses to KORA requests from other county and
district attorneys). Their failure to comply with Kansas law has negatively impacted Petitioners
and is likely to impact defendants and service providers across the state. Defendants who could
have charges dismissed instead lose their liberty via jail time and/or probation restrictions.
Moreover, first-time offenders now have a criminal record, and with it tens of thousands of
negative state and federal “collateral consequences” like restrictions on employment, housing,
voting, and professional licenses that make it difficult to re-enter society and contribute to the
Kansas economy.? And, because diversion often comes with mental health, suﬁsfancé ai)use, and
other treatment that may not be available in jail or on probation, successful programs in other

states show that diversion recipients are less likely to commit crimes again.’

2 See National Inventory of Collateral Consequences of Conviction, available at
https://nicce.csgjusticecenter.org/search/?jurisdiction=20 (last accessed June 7, 2018); Catherine
E. Forrest, Collateral Consequences of a Criminal Conviction: Impact on Corrections and
Reentry, Corrections Today (January/February 2016), available at
https://www.ncjrs.gov/pdffiles1/nij/249734.pdf (last accessed June 7, 2018).

3 For example, in neighboring Oklahoma, a Smart on Crime initiative placed non-violent
offenders with mental health or addictive disorders into a variety of diversion programs, which,
after a three-year investment in cost overruns, are now saving the state $123 million a year. See
Richard D. Schneider, Mental Health Courts and Diversion Programs: A Global Survey, 33 Int’l
J. Law Psychiatry 201, 202 (2010). According to an ACLU of Kansas report, if Respondent’s
county increased its use of felony diversion to meet the national average of 9% of all charges just
next year, the prison population would decrease by roughly 22 people, and those counties’
taxpayers could save over $200,000. See ACLU of Kansas, Choosing Incarceration (2018),
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Accordingly, Petitioners respectfully request that this Court issue a Writ of Mandamus
requiring compliance with the above-referencedprovisions of the Kansas Diversion Statute, as
outlined in the Relief Sought in the attached Petition.

ARGUMENT
L. MANDAMUS IS APPROPRIATE IN THIS CASE
a. Legal standard
An original action in mandamus is an appropriate vehicle for compelling a public

official such as Respondent Markle to perform a required action. K.S.A. § 60-801 (mandamus is
“a proceeding to compel some inferior court, tribunal, board, or some corporation or person to
perform a specified duty, which duty results from the office, trust, or official station of the party
to whom the order is directed, or from operation of law.”); see also Legisiative Coordinating
Council v. Stanley, 957 P.2d 379, 382 (Kan. 1998). “The right to mandamus relief requires the
fulfillment of three conditions: (1) that the petitioners have a clear right to relief; (2) that the
respondent's duty is clearly defined; and (3) that the petitioners have no other adequate remedy.”
Merryfield v. Kansas Soc. & Rehab. Services, 253 P.3d 386 (Kan. Ct. App. 2011).

b. Petitioner has suffered an injury and has a clear vight to relief

Mandamus petitioners establish a clear right to relief by showing “an injury or interest
specific and peculiar to himself, and not one that he shares with the community in general.”
Mobil Oil Corp. v. McHenry, 436 P.2d 982, 1007 (Kan. 1968). In other words, petitioners must

establish standing to sue. “Whether or not a private individual has brought himself within the

https://www.aclukansas.org/sites/default/files/field _documents/choosing_incarceration -
_aclu_report_on_diversion in kansas - updated january 2018  0.pdf.
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narrow limits of the well-established rule must be determined from the particular facts of each
individual case.” Id

Ms. Wilson and KCF have both shown particular and specific injuries, Ms, Wilson did
not receive written notice of Montgomery County’s diversion policies and guidelines. She
believes she was likely diversion eligible but, because of Mr. Markie’s faiture, she was never
able to explore that option.* Instead, she now has a criminal conviction.

KCF has also alleged a particularized, unique injury. At least in part because of Mr.
Markle’s failures to give defendants their due process under the Diversion Statute, KCF has been
forced to counsel more clients in the Montgomery County jail, rather than expand its
employment programs and, with it, economic development in Southeast Kansas.

This Court has also considered the public importance of the question at hand to inform
the standing question. “Turning fo standing, this court has allowed original actions in mandamus
when the petitioner demonstrates a need ‘to secure a speedy adjudication of questions of law for
the guidance of state officers and official boards in the dischérge of their c.luties.”’ Ambrosier v.
Brownback, 375 P.3d 1007, 1010 (Kan. 2016) (quoting Kansas Bar Ass 'nv. Judges of the Third
Judicial Dist., 14 P.3d 1154 (Kan. 2000) (emphasis added)).

Petitioners are seeking exactly that: speedy adjudication of a question of statutory
congtruction to guide district and county attorneys in the discharge of their duties under the
Kansas Diversion Statute. As this Court is well aware, the Kansas criminal justice system
processes thousands of criminal defendants a day. Every day that this question is not resolved,

more of these individuals across the state are being deprived of their rights to complete and

* Even if Ms. Wilson was not ultimately diversion eligible under Mr. Markle’s requirements, Ms.
Wilson would have been in a better position to negotiate for inclusion, or negotiate her plea deal,
had she been made aware in writing of the diversion program, as required by statute.
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accurate written notification of diversion programs and, where eligible, a diversion conference
with counsel present. This Court’s immediate attention is warranted.

¢. The Kansas Diversion Statute creates a clearly defined legal duty, and Mr.
Markle is illegally ignoring it

To be compelled to act via mandamus, the respondent official must have a clear legal
duty to take the action at issue, and the required action must be strictly ministerial in nature, i.e.,
an action the official is clearly obligated to perform in a prescribed manner. See Kan. Med. Mut.
Ins. Co. v. Svaty, 244 P.3d 642 (Kan. 2010); Schmidtlien Elec., Inc. v. Greathouse, 104 P.3d 378,
394 (Kan. 2005). While the content of a particular county’s diversion policy and the ultimate
decision to grant diversion are discretionary, prosecutors have a clearly prescribed duty to (1)
create a program with written policies and guidelines that fully and accurately describe the
program, including what charges are eligible and criminal history is disqualifying, (2) provide
written notice of the program, including its policies and guidelines, to all defendants, and (2)
provide an in-person diversion conference, with the opportunity for counsel to attend, to those
offered diversion.

The Kansas Diversion Statute states that district attorneys “shall” perform these
functions. K.S.A § 22-2907(3) (“Fach defendant shall be informed in writing of the diversion
program and the policies and guidelines adopted by the district attorney.”); id. at § 22-2907(2)
and (3} (“Such policies and guidelines shall provide for a diversion conference and other
procedures in those cases where the district attorney elects to offer diversion [and] [i]n all [such]
cases, the defendant shall be present and shall have the right to be represented by counsel at the
diversion conference with the district attorney.”). This wording is strong if not dispositive

evidence of a clear legal duty.



Even if the plain language is not dispositive, “’[s]hall’ provisions affecting a party’s
rights are more likely to be seen as mandatory[,]” while those that merely “fix[] a mode of
proceeding and a time within which an official act is to be done and is intended to secure order,
system and dispatch of the public business” are “discretionary.” State v. Raschke, 219 P.3d 481,
485, 487 (Kan. 2009). The Raschke opinion highlighted a statute and question analogous to
ours: “We have also held that a statutory provision requiring officers to provide oral and written
notice to individuals suspected of driving under the influence before administering a breath test
1s mandatory.” Id. at 486-87 (citing cases interpreting the notice provision of K.S.A. 1997 Supp.
8-1001).

Given the statute’s clear statutory language requiring complete and accurate written
notice and a diversion conference with counsel present—as well as the fact that those provisions
impact defendants’ rights—Mr. Markle cannot argue that the legal duty here is unclear, He is
simply choosing to ignore it.

d: There is no other adequate remedy for Petitioners or others .ir:z their position, and
even if there were, mandamus is appropriate in a case of public importance like
this one

Mandamus is appropriate for petitioners who lack judicial redress through a plain and
adequate remedy at law. Schmidtlien Elec., Inc., 104 P.2d 378. This relief can only be obtained
through writ of mandamus. Criminal defendants cannot compel a prosecutor to perform his
statutorily mandated diversion duties in a criminal appeal, as the ultimate decision to grant
diversion is discretionary. See Greenlee, 620 P.2d at 1138, Nor do these Petitioners have an

express private right of action under K.S.A § 22-2907 to bring affirmative civil litigation to

compel performance.



And even if there were an adequate alternative remedy at law—which there is not—this
Court still may (and should) take up this petition in order to provide clear guidance to Kansas
district and county attorneys on a matter of vital public important. See Wilson v. Sebelius, 72
P.3d 553, 556 (Kan. 2003) (“Numerous prior decisions have recognized mandamus is a proper
remedy where the essential purpose of the proceeding is to obtain an authoritative interpretation
of the faw for the guidance of public officials in their administration of the public business,
notwithstanding the fact that there also exists an adequate remedy at law.”).

1L THIS COURT MAY AND SHOULD EXERCISE ORIGINAL JURISDICTION

Though mandamus petitions may be filed in a district court, see, e.g., Krallman v. Hechi,
143 P.3d 421 (Kan. Ct. App. 2006), this Court may exercise original jurisdiction for proceedings
in mandamus as well, see Kan. Const. art. III, § 3. “To support an original action in this court, a
petitioner is required to state ‘the reason why the action is brought in the appellate court instead
of in the district court.” Ambrosier, 375 P.3d at 1009 (citing Kansas Supreme Court Rule
9.01(b)). “[T]udicial economy, the n;:ed for speedy adjudication of an issue, and avoidance of
needless appeals” are all considerations that augur in favor of the Supreme Court exercising
original jurisdiction. Id.; see Legis. Coordinating Council v. Stanley, 957 P.2d 379, 387 (Kan.
1998) (“This court will entertain a mandamus action if the issue is a matter of great public
interest and concern.”).

As noted above, this Court has also consistently invoked its original jurisdiction for
mandamus petitions that present an “important public question of statewide importance
appropriate for this court’s attention in the first instance.” Ambrosier, 375 P.3d at 1010. Finally,
mandamus is the “proper remedy,” and original jurisdiction in the Supreme Court is appropriate,

where “the essential purpose of the proceeding is to obtain an authoritative interpretation of the




law for the guidance of public officials in their administration of the public business,” and where
similar cases statewide are likely to preseﬁt the same questions. Manhattan Bldgs., Inc. v.
Hurley, 643 P.2d 87, 93 (Kan. 1982); State ex rel. Stephan v. Finney, 836 P.2d 1169, 1175 (Kan.
1992) (using same language); see State ex rel. Smith v. State Highway Comm 'n, 295 P, 986, 990
(Kan. 1931) (“The use of mandamus to secure a speedy adjudication of questions of taw for the
guidance of state officers and official boards in the discharge of their dufties is common in this
state.”); see also State ex rel. Schmidt v. Moriarty, 2014 Kan. LEXIS 570 (2014) (inconsistent
application of state marriage-license requirements by statewide officials merited original
jurisdiction).

Every factor this Court has articulated in favor of exercising original jurisdiction exists
here. First, this is an urgent matter that requires immediate redress and also happens to be a
straightforward question of statutory interpretation. Filing in the lower courts only to appeal the
legal question and inevitably end up in this court several months from now will be inefficient and
delay the resolution of a question that coul(i impact countless Kansans.

Second, it bears repeating this is an important public question affecting the lives and
liberty of thousands of current and future criminal defendants in Kansas. Requiring written
notice of diversion ensures that defendants are fully informed of their options under Kansas law,
and that prosecutors do not arbitrarily withhold the opportunity to apply to the program or
restrict the opportunity to apply only to defendants who are represented by counsel, Pro se
defendants without previous contact with the criminal justice system likely will not know what
diversion is, much less whether they are eligible to apply for it under their elected prosecutor’s
guidelines. K.S.A. § 22-2907’s written notiée requirement ensures all defendants have an equal

opportunity to apply for diversion, regardless of whether they can afford counsel.
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Diversion conferences are similarly a matter of sufficient public concern to warrant the
original jurisdiction of the court. Diversion conferences provide defendants with an opportunity
to learn more about the benefits and costs of entering diversion, and negotiate the terms of their
diversion agreements. Participation in the conference is critical to the success of the defendant,
and the opportunity to be represented ensures that defendants fully understand the proceedings.

Prosecutors across the state are either entirely failing to comply with these provisions, or,
at best, are complying with them in wildly inconsistent ways. For the benefit of criminal
defendants statewide, as well as the fair, efficient, consistent administration of criminal justice as
a whole, this Court should exercise original jurisdiction and issue the requested writ.

III. CONCLUSION

For the reasons set forth above, Petitioners respectfully request that the Court issue a writ
of mandamus directing Respondent to create written policies and guidelines that provide
sufficient notice of the diversion program’s requirements for all charges, actually provide written
notification of those policies and guidelines to defendants, and provide a diversim.] 'conference to

all defendants to whom diversion is offered pursuant to K.S.A § 22-2907.

Respectfully submitted,

/s/ Lauren Bonds

Lauren Bonds, #27807

ACLU FOUNDATION OF KANSAS
6701 W, 64th Street, Suite 210
Overland Park, KS 66202

T: (913) 490-4114

F: (913) 490-4119
Ibonds{@aclukansas.org

/s/ Somil Trivedi
Somil Trivedi*
American Civil Liberties Union Foundation
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915 15th St., NW
Washington, DC 20005
Tel. (202) 715-0802

strivedi@@aclu.org

*pro hac vice application pending

Counsel for Petitioners




CERTIFICATE OF SERVICE

The undersigned person hereby certifies that a true and correct copy of the above and
foregoing document was placed with a courier service on June 8, 2018 for delivery to:

Larry Markle

Montgomery County Attorney
300 East Main Street
Independence, KS 67301

/s/ Lauren Bonds
Lauren Bonds
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Exhibit A




QFFICE OF
ATCHISON COUNTY ATTORNEY
PO.BOX 7S
ATCHISOW, KANSAS 66002

PHONRE
OERALD R EUCKFIMAN 913-804-6020
COUNTY ATTORNRY FAX
913-367-8221
Decetiber 18, 2017
Lanren Bonds
Legul Director
ACLU of Kansas

6701 W. 64" Street, Sulie 210
Overland Park, K8 66202

Re: Reguest for Diversion Records

Desr Ms. Bonds:

1 am in receipt of your recent open records request concerning diversion documents from
Atchison County. Enclosed please find a copy of the Atehison County Altorney’s diversion guidelines
dated January 1, 2001 and & copy of the guidelines as modified on January 1, 2005, Thess are the only
documents avallable concerning diversions,

You also tequested & copy of any application for diversion however we do not have a form for .
that purpose. 'We pormit defendants and counsel to request a diversion by simply writing a letier making A
the request and fraquently we accept an oral request. .

1 hope this is the information you need, however, if yon should need anything else please feel
free o contact me, '
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Lauren Bonds

From: Kevin Hill <khill@brcoatty.com>

Sent: Moenday, December 18, 2017 1:34 PM

To: Lauren Bonds

Suhject: Brown County, Kansas Diversion Policy

Attachments: Diversion Policy 2015- County.pdf; 8r. Co. Diversion Policy pdf

Ms, Bonds, | am in receipt of your letter dated December 13, 2017 and received Decembar 18, 2017 regarding Brown
Caunty's divarsion policy.  am nat aware of tha extent of the ACLW's investigation that formed the basis for their recent
report "Choosing Incarceration,” but the same would be Incorrect if it states that Brown County does not have a written
diversion policy. We have had a written diversion policy since approximately 1993 whan | fivst took office; A copy of said
policy that was in affect on January 1, 2009 ag well as the diversion policy that was revised in'2015 to inciude first time
marijuana cases is attached. Said documents are submitted to comply with your requests numherad (1) and {3) in your
letter,

The procedure for notifying defendants of the potential for diversion invalves the judge informing sliglhle defendants of

the sarne at their first appearance with Instructions to contact my Administrative Assistant if they would like to reguest \\\\\\\\\\\\\
diversion or dasire more Information on the same. A written copy of the policy is provided upon request. There are no
documents concerning this procedure so | cannot produce the same for production under KORA.

if you should have any gquestions concerning this matter upon review of the attached, please feel free to contact me,

Kevin M. Hill

BROWN COUNTY ATTORNEY
BO1 Oragon, Suite 101
Hiawatha, Karisas 56434
{785} 740-7401 {phone}
(785} 740-7403 {fax}
khil@rainbowtel.net

CONFIDENTIALITY STATEMENT:

This message and its'contents are privilaged and confidential and are solely for the use of the intended recipient, Should
you hot be the intended racipient, be aware that any review, disclosure, copying, distribution, or use of the contents of
this message is strictly prohibited. If you have received this inerror; please destroy it immedistely and please notify the
sender immadiately [785) 740-7401,



Gray County Attorney
PO Box 466 Curtis K. Campbell Phone (620} 855-3645
Clmarron, KS 67835-0460

Dacember 19, 2017

ACLU Foundation of Kansas
Legal Department

6701 West 64 Street, Sulte 210
Overland Park, Kansas 66202

Re:  Public Records Reguest Regarding Pratrial Divarsion Practices anc! Policles under
K.S.A. 22-2907

Greatings:

This Jetber is written In response to vour requests of December 13, 2018, In
responding to each of your enumerated paragraphs, respectively:

1. Enclosed you will find a copy of the polidies and guidelines utllized by the
Gray County Attorney regarding pretrial diversion.

2, The office of the Gray County Attomsy does not have documents
concerning the process or procedures for notifying defendants about S
pretrial diversion. Rather, Defendants are notifiad in person at the first N
appearance/arraignment hearing of opportunity to apply for diversion.

3. Enclosed you will find a copy of the guidelines for pretrial diversfan
includling application process. Also included are the statutory guldefines
for Defendants seeking pretrial diversion.

Tichael Giarding
GRAY COUNTY MTQRNEY’S QOFFICE

MGfilc

" Erclosure




HAMILTON COUNTY ATTORNEY
Robert H, Gale, Jr.
P.O. Box 906
211 N, Main
Syracuse, Kansas 67878

Phone: 52(-384-3110  Fax: §20-384-3231
salelawi@pld.com

December 14, 2017

Ms. Lauren Bonds

& O UL Foundations of Kansas
G701 W, Gdst, Suite 210
Overland Park, K8 66202

VIA MAIL
AND EMAIL: 1bonds@ACLUKansas.ovg

RE: KORA request for P'retrial Diversion Policy
Dear Lauresn,

Pursuant to your email dated 12/13/17, please find enclosed the Pretrial Diversion Policy
for Hamilton County, Kansas. «

This policy was revised and adopted July 1, 2004. revising the policy 1 adopted Jamuary
10, 2001, when I first took office.

Also, enclosed please find a copy of the diversion application used in Hamilton County,
Kansas.

[n Hamitton Cowty we encourage the use of the diversion, when appropriate, and
defendanis are commonly provided direction by the Clerk of the Court, the Magistrate Tivbre arnd
by the County Attorney to make application for diversion.

1 believe this letter and the enclosed policy and application provides you with the records
vou requested. Should there be any additional information that you find helptul please contact
me.

Iﬁ(}gd@st*ﬁgasds,
{/ J“"
7
(e
Robert H. Gale, Jr.

RHGys
Enclosures

\\\\\\‘\\\\\\\‘



@ffiﬂ& of the

RUSSELL COUNTY ATTORNEY
RO, Box 3
County Atfornsy Russell County Gourthouse Phone: (788)483-3118
Danisl W. Krug Rusasl, Kansas 87685-0008 Fax: (788} 483-5378

December 18, 2047

ACLYU Foundation of Kansas
Legal Dapartmernt

8701 W, 64 Street, Sulte 210
Ovardand Fark, K8 66203

Dear Ms. Bonds:

Please find anclosed our response 1o your letter of Dacember 13, 2017,

1. Divarsion PolicyIs attached.

2. Nodocuments are it exlstence with respact to the process or propedure for notificetion of
defondants. !

3, There are no document conserning the application procass. Defendants or thelr attorney '
should shraply make contact with the Russell County Attorney’s Office.

\\'\\\\‘:\\\\\\\

i you heed further Information please let us know.

Sincarely,

ﬁ%’nis! W, Krug

DWK/s
Enclosure



STANTON COUNTY ATTORNEY
Davld €3, Black

20 40%-8ag8 B0 Bax 430
Fa{f{e%ﬁ} 39?3373 14 8, Mads St
dblsehBpid.com Jolwses, Kevisgs (7958

Bgcamber 15, 2047

SENT ¥IA B-MATL TO: e ndy@acinkansgsore

Lanres Bonds
ACLI

Rt Stanton County Diversion Poliey

Pioar vis: Bonds,

Atinched please find & sopy of the swrent Stanton County diversion polisy and \\\Q\\\\\\\
application. The Judge, the Clerk or 1 peasrally inform the Defendanis tha they may
apply for 8 diverston,

Hocloswrmg ¢4
DCB:ors ¢




ELIZABETH BASKERVILLE HILTGEN
WASHINGTON COUNTY ATTORNEY

209 C Stract, Washington, Kangas 66968

Phone: {785) 325-2149

Fax: (785) 3252831

December 19, 2017

Lauren Bonds, Legal Divector

ACLU Foundstion of Kansas

6701 W. 64th 8¢, Suite 210

Overland Pards, Kansag 66202
Ibonds@aclukensas.org

VIA FIRST CLASS MAIL AND BE-MAIL

Re;  Public Records Request Regerding Pretrial Diversion Practices and
Policies under K8, A, 22-2907

" Dear Ms, Bounds:

This letter serves ag response to your request pursuant to the Kansas Open Recoeds Aot for the
Diversion Practices and Policles Tor Washington County, Kansas; said request dafed December
13, 2017, and reccived in this office on Deceamnber 15, 2017, ‘

Enclosed find the Washington County Diversion Policy Guidelines for Juvesile, Adult
Offenders, and Speeding, Said policles were initlally sdopted Juge 1, 1998, and are updated
petiodically to reflect changes in sourt costs, fees and fines. Additionally enclosed is the
Application for Diversion Program.

Defendants are notified of diversion program eligibilily and requirements upon request by the
defendant or defense counsel, or i after an Initial review of a case file it appears s individual
may be diversion sligible. While the factors set forth in K.5.A. 22-2908 are taken into
consideration, each case is piven an independent examination and review to determing eligibility.

A

Thank you for your time and consideration of this matter, Should you have any questions, ot
need additional information, let me know.
Respietful 7

Elizabfi Biekerylle Hiltgen




Exhibit B




LARRY MARKLE TELEPHONE 620} 330-1020
County Aftorney FAX (620§ 331-7230

OFFICE OF THE COUNTY ATTORNEY

MONTGOMERY COUNTY, KANSAS
FOURTEENTH JUDICIAL DISTRICT
MONTGOMERY COUNTY JUDICIAL CENTER
300 EAST MAIN STREET - INDEPENDENCE, KANSAS 67301

April 23,2018

Larry Markle
Co. Attorney

Lauren Bonds, ACLU
6701 W, 64t Street

Suite 210

Overland Park, KS 66202

Re: Diversion Policy
Dear Lauren Bonds,
Please find the following documents enclosed; as per your KORA request.
1) Copy ofthe Montgomery County Diversion Policy
2) Copy of our county diversion application
3) Copy of our DUl diversion information sheet
4) Sample of our traffic diversion

5) Sample of our criminal /DUI diversion

Please advise if my office may be of further assistance.

Sirlc‘&e}>‘g

/L/—Ty Markle””

[

Montgomery County Attorney

LM:ls




Lany Markle, #12345
County Attornay
Montgomety County Attorney’s Office
300 Bast Main Street
Tndopendence, Kansas 67301
"Phone;  (620) 3301020
BAX:  (620)331-7230
Emall; Imarklolawysr@gmail.com

FOURTEXNTH JUDICIAL DISTRICT
DISTRICT COURT OF MONTGOMERY COUNTY, KANSAS

State of Kansas,
Plaintiff,

Vs, Case No, 2018-CR-000000-1
(Suspect’s Name),
(Address)
Independence, KS 67301
DOB: XHEXEEOHX

Defendant.
DIVERSION AGREEMENT
This DUI Diversion Agresment is entered into on this day of April, 2018 by

the ahove-captioned perties with the approval of their attorneys, if any, and shall continue in
fatce and effect for 4 term of 12 months,

1. ELIGIBILETY FOR DIVERSION:

a, I affirmatively state that I have no other charges pending in this or another court
that have not been previously disclosed to the District Attorney’s Office o my
Diversion. Application.

b. 1 affirmatively state that T have no prior diversion in my LIFETIME for either

deiving under the influence (DUIDWI/QUI), boating under the influence of
refusal to submit to a blood, urine, or breath aleohol test 1n commection with a
DUIDWI/QUL investigation.,

State v. Mycon Deshob. Luwronce Diversion Agresment
2017-CR-000337-1-TR Pegel of 6




&,

I affirmatively state that [ have o prior conviction in my LIFETIME for driving

under the influence (DUI/DWI/OUTL), boating imder the influence, or refusal to
submit to a blood, utine, or alcohol test.

T understand and acknhowledge that any pending charges that have not been
disclosed to the District Attorney’s Offive shall be grounds for revocation of thiy
DUI Diversion Agreement.

I further understand that discovery of any prior diversion in my LIFETIME or any

priot convietion in my LIFETIME for driving under the influence
(DULDWI/OUL), boating under the influence, ot refusal to submit to a blood,
urine, or breath alcohol test shall be grounds for revooation of this DUIL Diversion
Agreemont,

2. I, the Defondant, fully undetstand and agree to the following:

al

b.

GG

My full name is

My full name at the time the Information or Complaint in this case was filed wag:

I have been charged with the following crime(s), which were filed via Information

or Complaint in the District Court of Montgomery County, Kansas, on 8/2/2017:

Count 1
Example: DUT

Count 2
(If applicablc)

Tunderstand that T have the rlght to demand & prompt, full and complete

evidentiary hearing and trial in this matter,

I understand and acknowledge that I have the right to retain an attorney to

represent me concerning this agreement. I farther undegstand that if X cennot
afford en attorney, I may apply to the coutt for appointment of an attorney, and if
the court determines that I tn unable to afford to hire an. attorney, an attorney
would be appointed to represent me concerning this agreement. Thave been given
ample time to consult with an attorney concerning this agreernent or, if choosing
to represent myself, I have been given ample time review this agresment and am
fresly and voluntarlly walving the right to have an attomoy represent me
concerning this agreement.

State v, (Suspect)

Diversion Agreement

2010-CR-000000-1 Pagp 2 vf'6



f. The prosecution of this matter is being deferred pursuant to X.8.A, 22-2906 of,
geq. and the policies and gridelines of the District Attorney, which have been
provided to me in writing and which I have been given ample time fo read,

g T understand and ackoowledge that a diversion for a violation of deiving wnder the
influence (DUI) or refugal to submit to a blood, urine, or breath alcohol test may
be used to enhance the severity level of either or both of these ctitaes if I am
charged with them in the future. '

h. I understand that if 1 am not a citizen of the United Statos & diversion or
conviction for a criminal offense may result in deportation from the United Stetes,
exclusion from adolssion to the United States, and/or denial of naturalization.

1. Landetstand that T may be eligible for expungement of this diversion putsuant to
K.8.A. 21-6614, and amendments thersto,

3. 1, the Defendant, agreo to do each of the following things:

a. __ Ywaive all tlghts under the law or the constitution of Kansas or of the United
States to a speedy arraignment,

b, 1 waive all rights under the law or the constitution of Xeansas or of the United
States to preliminary examinations and hearings,

e, I waive all rights under the law or the constitution of Kansas o of the Tnited
States to a speedy trial.

d. 1 waive all rights under the law or the constitution of Kansas or of the United
States to a tuial by jury.

e. Tunderstand and acknowledge that I have the right to retain an attotney, and that

if T eannot afford an attornsy, T may apply to the court for appointment of an
altorocy, and if the court determines that 1 am unable to afford to hite an attorney,
an. attotney would be appointed to represent me, Understanding this, if choosing
1o represent myself, 1 freely and voluntarily waive all tights under the law or the
constitution of Kansas or of the United States to counsel,

f. [ agree not to violate the laws of the United States, of any State, ot of any political
subdiviglon of any State duxing the term. of this diversion agreement. Traffic
infractions shall not be considered violations of the law, however, & traffic
violation of a traffic statute classified as 4 misdemeanor may be considered a
violation of the law for purposes of this agreement,

£ L agtee to notify tmy attorney and the District Attorney in wilting within seven (7)
days of any change in address, telephone number or place of employment and not

State v, (Suspect) Diversion Agresment
2010-CR~000000-T Pago 3 of 6




o move from the State without the prior approval of the District Attorney’s
Office. Any mail addtessed to me at my last known eddress setuened to the
Disirict Attorney’s Office or to the Distriot Coutt as not deliverable, no
forwarding address on file, cte., will be considered prime facie evidence and will
be admissible in Court to establish that I failed to meet this condition of the
diversion agroament,

h. I stipnlate that I am the individusl named in the Information, and that the 1
offense(s) charged oceurred in Montgomery County, Kangas. I agree that the facts |
as set Torth in Addendum A, Stipulation of Facts, ere true and gocurate, ¥ further 5
stipulate to the facts as contained in the official report by: i

Mountgomery County Sheriff, Report Number: 17.1065 ,

wiitten witness statements, and any lab or othsr test results prepated or taken in,
connection with this case as being frue and acourate. I am agresing to and waiving
my right to require the State to call wittesses to testify and that ] am waiving my
tights tmder the law ot the constitution of Kansas or of the United States to
confiont thoge witnesses or to call witnesses fo testify on my behalf,

i I agree and understand that violation of the terms and conditions of this agreement
will result in revocation of diversion and this matter proceeding {o irial based
solely upon the Information, Addendum. A, Stipulation of Facts, official reports
identified above, written witness statsments, lab or other test results, and any
other evidence associated with this case, 1 stipulate that the previousty described
1toms shall be admitted into evidence without objection by me and without further

. foundation. T furthet siipulate that any trial on this matier and any proceedings on
appeal shall be conducted solely on the stipulations contained heiein, and that X
will not be entitled to present additional evidence at the trial of the matter or any
proceedings on appeal.

I agree to pay as follows:

Payment of Diversion cost ~ All Payments must be submitted to the Clatk of the

Monigomery County District Court; the Court accepts cash, money orders or cashier’s
checks.

I ghall pay the diversion cost in the amount of $300.00, court costs in the amount of
$IXK.00, fingerprint fee of $45.00, appointed attorney fees** of $XKK.00, and total
fines*# of FXXX,00, totaling $XXX.00, at the time of slgning the diversion

agreement. The diversion agreemoent will not be processed wntil all monies due are
paid into the District Court.

Any cash bond posted by me shall be applied to the balance due, The cash bond eannot
be uged to pay the diverslon vost, Any remaining cash bond, after being applisd to
amounts due, will be returned to me,

* FINES BY CHARGE:

State v, (Suspect) Diversion Agreement
2010-CR~000000-1 Page 4 of 6




DUIX $750,00
XXXX $ XX.00

## Attorney Fees shall be subject to approval by the Court but shall not exceed the
atnount stated above unless subsequent legul action relating to the diversion Is inigiated.
No voucher will be approved if it is recelved more than 30 days after the execution of the
diversion agreement, Subject to approval by the Court, it is my responsibility to pay eny
additional attorney feos or other Court related foes not specified in this diversion
agroothent

k, T acknowledge and noderstand that if this diversion is revoked, the criminal
proceedings on the original charge(s) will be resumed and the clauses waiving all
rights to a speedy trial, all rights fo preliminary examinations and hearings, and all
rights to a trial by jury, will remain in effect, T acknowledge and understand that
Addendum A Stipulation of Facts and all stipulations set forth in paragraphs 2(i)
and 2(j) will remain in effect, I acknowledge and undetstand that if the Court
finds me guilty, the Court may impose any and all fines and/or incarceration as
allowed by law for the orfginal charge(s),

Lo I apreo that the Couty Attorney’s Office shall have thirty (30) days following
expiration of this diversion to discover violations of this diversion and to proceed
thereon.

m. _ Special Conditions:

I'agree to abstain from the use of aloohol ard recreational drugs during the
diversion period. I agree to submit to a test of breath, blood or utine uf tmy cost at any time
during the period of this DUI Diversion Agreement, if requested to do so by any treatment
provider, Judge, or any Law Enforcement Officor. 1 further agree and stipulate that the results of
said breath, blood or wrine tests shall be admigsible againgt me In any revocation hearing without
further foundation. Notwithstanding the provisions of K.8.A. 8-1012, and amendments thereto, I
agree and stipulate that any breath-aloohol tests completed with a preliminary breath-soreening
test device (PBT) approved by the Kansas Department of Health and Environment shall be
admissible againgt me in any revocation hearing without further foundation,

3, The State agrees to do each of the following things:

a. To suspend prosecution of the captioned case so long as the Defendant continues to fulfill
the terms and conditions of the diversion agreement.

b. To dismiss with prejudice and with costs assessed to the Defendant all charges in the
captionexd case af the end of the diversionary termn upon a satisfactory showing that the
Defendant has successfully fulfilled the terms of the diversion agresmont,

The parties understand that it is the Defendant’s respongibility to provide the District Attorney’s
Office with the required documentation.

State v, {Suspect) Divension Agreoment
2010-CR-000000-1 Paga 5 of 6




The parties understand that if a motion to revoke divetsion and telnstate prosecution is filed, the
motion to revoke diversion and reinstate prosecution and a notice of hearing will be mailed
directly to the last address provided by the Defendant, I¢is the Defendant’s responsibility to
contact his or her attorney in reforence to the motion to revoke diversion and reinstats
progecution,

The parties understand and agroo that should any section, subsection, sentence, clanse, phrase,
proviston, or exemption of this DUI Diversion Agresment be declared invalid for any feason,

such invalidity shall not affect the remaining portions ot provisions contained within the
diversion agreement,

By signing this agreement, 1, the Defendant, agree, affirm and stipulate that [ have road the entive
diversion agreement, undezstand all of its terms and their meaning, including the tights ¥ am

waiving and the obligations I am assuming, and that my decision to enter this agreement is my
own free and voluntary act,

Dated this ' day of April, 2018

I have read this diversion agreement, fully undeystand its contents, and agree {o its
provigions,

(Name), Defendant
Curzent Address:
Approved by:
Larry Markle, #123435
County Attorney
Mauontgomery County Attorney’s Office
300 Bast Main Street

Independence, Kansas 67301
Phone: (620) 330-1020

FAX: (620)331-7230

Bmail: Imaikielawyor@gmail.com

Approved by:

(Aftorney Name)
Attornoy for Defendant
Independence, K8 67301
Phone: (620) 331-0000
FAX: (620)331-0000
Email: (Attorney E-mail)

State v, {(Suspect)

Divession Agreemeni
2010-CR-000000-1
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IN THE DISTRICT COURT OF MONTGOMERY COUNTY, KANSAS
SITTING AT COFFEYVILLE, KANSAS

STATE OF KANSAS Plalntiff
Va. CasaNo, 18 TR 0000 -C
JOHN DOE Defendant’

DIVERSION AGREEMENT-TRATFIC

Street Address: MAIN STRERT
Clty, State and Zip Code; Independence, Kansey 67301
Sex: XXXX Raoe: XXXX DOB; XX-XK-XXX

Driver’s License No. K00000000
Complaint Fiting Dato: Janmaty 1, 2018

THIS AGREEMENT is dated this  day of xxmxxxsx, 2018,

Charges and facty stipulated to: On ot gbout the day of 2018, Defendant above
named, operated a vehilcle on the streets or highways of Montgomary County, Katsas, us tmote specifically
stated in the Complaint filed 1 this case, and the following additional evidence, ifany, ail of which ave
incorporated herali by reforonce, ate stipulated to;

A, Kansas Hiphway Patrol Citation

B. Defandant operated & motor vehicle

Fine: Courtoosis of & andthe standard flne of §___
_ MUST be paid in fui full at the time of filing of this Diversion Agreement

Diversion cosis. Defandant shall pay the diversion costs of $200 00 at the time of ﬂling cnf this Diversion
Agreemant,

Diversion Officer: Traffic Attorey
Judicial Conter
300 B, Main 8t.
Tndependonse, B8 67301
(620) 3301020

Term of Diversion: 180 days.

Speclal conditions of the Diversion:
1) Defendant sintos thint e has read the eonditions in full and agrees to comply with them.

Tefondant

County Attornsy




CONDITIONS OF PRETRIAL DIVERSION AND DIVERSION AGREEMENT

*You have been charged with commlttog one or more vielatlons of Kangas Statutes regulmtiug trafffe. Upon your
asceptance of rasponsiblltty for those violntions and efter investigation of the violations and your baekuvound, 1t sppenrs that you nre
oligtble for diversion and that the intercet of the State of Kanss, your own interest, and the Inferost of fustics will be best served by
the follawing procsdors, THEREFORE:

On the apthority of the prosesonting nitorney, prosecution on thiy offuse shall bo deforred fmeﬂoﬂ of nltety (90) dnys
ftom the date horeof, provided you nblde by the cohdltions etd tho requirements of the program as sct i this Diveralon
Agreoment.

Should you violats sy of the conditions of this agreament during the dverslonacy perlod, the prossanting attomey may
ask the Court fo reinstate this case on the liat docket for fucther proseoution. Ieyou violete any of the conditions, and priar to res

Inttinting prosecution, you will bu furmished nofice at your st known adiress ay shown in the prasecuting attorey*s flles, speoifying
the condiilons of this Divarsion Agrevtiient you have violated,

I, upon completion of your period of sisperviston, the proscouting altorney's repords refieet that you have complied with
all of tho condltions of thix Diversion Agreement, the Conplain will ke disrlssed with prejudice,

CONIMTIONS OF PRETRIAY, DIVERSION

L Yooshall not violate eny federal, state, or looad Inw, You shall immediately eontaol your divexston officer If arrested by
any law enfsveement officer,

2,  Youshall maintain your curent residence. If you fnfand to move to anothes residence, you shall inform the prosseuting
alttiniey in writing bafore movieg, You shall notify the prosecuting attorney of aay ohange of address In weiting withn fiva (5) days
uftany vhauge, 1T any mail s retumed aftor having bean mailad to you addiessed to your last known adddress, such retun will bo
sonsidered prima faolo ovideticn that you have flied ta mast this sondition of the Diverslon Apreement,

3, You shall report in writing {o your diverston offioer within ten (10) days prioc to the termination of the Diversion
sgratient to vonfiem that you have not been fssued any additionsl traffle ordinance or state teaffio stutule viaktions during the perlod
of diversion.

4, Youshall comply with all sther conditions of diversfon,

DEFENDANT'S WAIVER OF RIGHTS AND STIPULATIONS'

1, the Defendatt horein named, by agreoing to this Diversion, do horeby waive ali my zighie to o gpeady dtial under the lews
and statulss of ihe State of Kansas and ender the gonstitutions of the State of Kansns and the United States,

Lagron that it T vlolate the terms and eondltions of this Divarsion Agresment, His oaso will procced to erlal hused upon the
oharge and foty stipulated to os shown onthe reverse side hereof, including all evidencs atiuched to this Divorsion Agreetnent,
ifany. ‘Thorefora in retumn for nezeplance futo the diverglon program, Thercly stipulate and agree ko te fots stated & the
“chargs aud faots stipolated o™ hereln, the faets slegod in the Complatnt filed ln this cass, nnd the facls s contalned In the
additional evidenso attmohed to this Agreament, if miy.

WAILVER OF RIGHTS T¢ COUNSEL

I do hereby stnte thet I huve rend wid toviewed the entre Diversion Agteement, inclnding the
above Waiver of Rights and Stipylations, and the same haye been explatoed to me, Y nndetstand that Y
havo the right to consuli with counsel of my choosing bufore entering into this Diversion Agreement
aud understand that T may be eligble for court appointed attorney’s services i) am ungbls to hive an
attorney bo represent me in this matter, Howover, by my signature below 1 acknowladge both my vight
to counsel and my froo, lawwing, voluntary and intelligent waiver of that right and that T desite tn
proceed without firther assistencs of counsel herein. 1 have read all of the Diversion Agreetnent,
inehuding the waivers above, snd will comply with its terms,

Defendant




STATE OF KANSAS Plaintiff
Vs, CagoNo., 1B TRO00(-C
JOHN DOE Defendant

NOW ON THIS day of ‘ , 2017 , the above-entitled matter comes on

before the Court. The State appears by and through County Attorney, Larry Markle, The Defendant
appears {n person,

WHEREUPON, THE COURT FINDS THAT:

L. A Diversion Agraomont has been filsd in the above captloned case.

2. This matier should be sontinuad by agreement of the parties,

3, Unless notified otherwise, this matter shall be dismissed 180 days from this date.

JUDGE

SUBMITTED BY:

Defendant

County Atormey
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COUNT *8 OFFICE

MONTGO
APPLICATION FOR DIVERSION
NAME:
ADDRESS:
Ciry: | STATE: ZIp;
SOCIAL SECURITY NUMBER: |
PHONE NUMBER:
DATE OF BIRTH: - AGE:
SEX: MALE . FEMALE RACE:
. MARITAL STATUS; Mareied Single
TF MARRIED, GIVE SPOUSE'S NAM:
DEPENDENTS (List how many and ages)
WORK EXPERIENCE: ,
NAME: . LOCATION:
JOB TITLE; LENG/IE OF EMPLOYMENT:
SALARY: __ MONTHLY HOURLY ____ WEEKLY
PREVIOUS WORK EXPERIENCE: o |
NAME: ' LOCATION:
 JOB TITLE: LENGTH OF EMPLOYMENT:
SALARY: MONTHLY ___ HOURLY _____ WEEKLY

REASON POR LEAVING:




o

EDUCATIONAL BACKGROUND;

BLEMENTARY: ‘ JUNIOR HIGH:
HIGH SCHOOL: ‘ YEAR OF GRADUATION:
COLLEGH; - YEAR OF GRADUATION:

HOW LONG HAVE YOU LIVED IN MONTGOMERY COUNTY?.

T LESS THAN FIVE (5) YEARS, GIVE PREVIOUS ADDRESSES:

MEDICAL XISTORY:

PHYSCIAL CONDITION: POOR ___FAR - EXCRILINT

LIST ANY PREVIOUS PSYCHIATRIC OR PSYCHOLOGICAL TREATMENT RECEIVED.

PLEASE STATE, WEHEN AND WHERE, (Write on back if necsssary) -
.

2I

3.

PREVIOUS CRIMINAL RECORD:
(Attach additional page or write on back if needed)

OFFENST DATE _ LOCATION




o'

OFFENSES FOR WHECH DIVERSION IS REQUESTHD:

ARB THERE ANY FACTS ABOUT THIS INCIDENT WHICH YOU THINK WE SHOULD

CONSIDER WHICH MA_X EXCUSE YOUR ACTIONS OR INVOLVEMENT IN THIS
INCIDENT?

EXPLAIN WHY YOU FEEL YOU COULD SUC‘GE'%SFULLY COMPLETE THE DIVERSION
PROGRAM: o

STATE IN DETAIL THE FACTS WHICH CAUSED THE CHARGES TO BE FILED:




»

1 have read the foregolng Application. All of the xnformatwn is true and correct.
T understand that if aty of the foregoing information is not true and correct, this may be
a basis for denial of diversion or ravucatmn of diversion,

i’.)efandant

Date

i




DUI DIVERSTON INFORMATION SHEET

You have been charged with driving under the influence of aloohol and/or drugs, Asa
first time offender the Montgomery County Attorney will consider your application for
entry into the Montgomery County Diversion Program only if you have siot;

a. Previously participated in Diversion of an alcohol related offense.

b. Previously been convicted of or pleaded nolo cortendere to a violation. of
an alcohol related offense.

¢, At the time of the alleged alcohol related offense you wete not involved in
a motor vehicle accident or collision resuliing in personal injuty or death,

Diversion means that the County Attorney will postpone for a period of six (6) months
any criminal proceedings (including trial) relating to the DUI charge egainst you. In
urdet to apply for Diversion, you must do the following;:

a. You MUST pay a $300.00 non-tefundable diversion application fee {o the
Mottgomery County Clerk of the Distriet Court and provide a receipt for
this payment to the Montgomery County Attorney’s Office,

b. Read, sign and date this DUI Diversion Information Sheet, Provide this
Informetion Sheet to the Montgomery County Attorney’s Office.




You will be required to obtain and pay $150.00 for a Drug/Aleohol Evaluation (ADSAP)
prior to & Diversion being approved by the Montgomery Cotlinty Attortiey. You MUST
obtain a Drug/Aleohol Evaluation (ADSAP) with one of the following agencies:

ROAD TO RECOVERY

3751 W. Main 8t., P,0, Box 688
Independence, KS 67301
Phone: 620-331-1748

FOUR COUNTY MENTAL HEALTH CENTER
1601 W, 4" .

Coffeyville, KS 67337

Phone: 620-251-8180

ANY EVALUATION BY AND OTHER AGENCY OTHER THAN THOSE,

LISTED ABOVE MUST BE APPROVED IN WRITING BY THE

MONTGOMERY COUNTY ATTORNEY PRIOR TO OBTAINING THE,
BEVALUATION,

YOU MUST PAY A FEE OF $150,00 FOR THE DRUG/ALCOHOL EVALUATION
(ADSAP) DIRECTLY TO THE AGENCY PROVIDING THE EVALUATION,

You must also provide a copy of your receipt for payment of your $300.00 Diversion
Application fee to the agency providing your Drug/Aleohol Evaluation,

-

If you aro aocopted into the Diversion Program, you will be tequited fo pay the following
foey, costs and asvessments:




Al Ta the Cletk of the District Court of Montgomery County, Kangas
prior to the Drug/Aleohol (ADSAP) Evaluation; Diversion
Application fee of $300.00,

B.  Tothe evaluating agency a fee of $150,00 for the Alcohol/Drug
(ADSAP) Evaluation, prior to the Aloohol/Drug (ADSAP)
Evaluation,

C. To the CLERK OF THE DISTRICT COURT:

A fine of $750,00 for the DUI

Court costs of $108.00

Attorney fees of $150,00 (if appointed)
Booking/Processing Feo of $45.00 (if applicable)
Any additional diversion fees and fines for additional
charges, as instructed by the County Attorney,

-

L

In addition to the above you shall:

L

L3

Attend and complete an Aloohol/Drug Information School at one of the
agencics listed on page #2 and provide proof of:completion to the
Montgomery County Attomey’s Office FRIOR 1o the filing of the
Diversion Agreoment, COMPLETION OF AN ALCOHOL/DRYUG
INFORMATION SCHOOL FROM ANY OTHER AGENCY NOT
LISTED ON PAGE #2 WILL, NOT SATISFY THIS
REQUIREMENT UNLESS PRIOR WRITTIN APPROVAL IS

OBTAINED FROM TXHE MONTGOMERY COUNTY ATTORNEY,

A fee of $100.00 MUST be paid directly to the school/agency for this
program,

Agraee to waive your conatitutional rights to a speedy trial and a jury trial
on the charges against you.




3. Agroee to abide by whatever conditions the Momtgomery County Attorney
feels appropriate in your case. These may include:

a. Paying restitution to persons injured or damaged as a result of your
actions,

b, Attending counseling sessions.

C. Meintaining gainful employment,

d. Not violating the law.

e. Not committing any additional alcohol telated offenses,

If you are acoepted for Diversion, you will be required to sign a Diversion Agresment
which. sets out what you must do in order to complete the program.

The Diversion Agreement shall include a stipulation, agreed to by yourself and the
Coutity Atforney, of the facts upon which the charge is based and a provision that if you
fail to fulfill the terns of the specific Diversion Agreement and the ctiminal proceedings
on the Complaint are resumed, the proceedings, including any proceedings on appeal,
shall be conducted on the record of the Stipulation of Facts sclating to the Complaint,

If you successfully complote the Diiversion Program, the County Attorney will have the
DUI ¢hatge against you dismissed with prejudice, If you fail to live up to the terms of
the Diversion Agreement, the County Attorney witl resume the ctitninal proceedings
against you as provided for by K.8.A. 12-4416 and amendments thersto,

The following deadlines MUST be satisfied:

1. The $300,00 non-refundable diversion application fee must be paid. to the
Clerk of the District Coutt the week of the fitst formal court appeatance,

2. The signod and dated Diversion Information Sheet muist be delivered to
the Monigomery County Attorney’s Office the week of the first formal
coutt appearance date.

3. The Drug/Alcobol Evaluation (ADSAP) MUST be completed and the
completed Diversion Application delivered to the Montgomery County

Attorney’s Office with six (6) weeks of the first formal court appearance
date.




4. 'The Alcohol/Drug Information School MUST be completed and writton
proof of gatigfactory completion MUST be provided to the Montgomety

County Attorney’s Office with nine (9) weeks of the first formal court
appearance date.

5 All prerequisites to Diversion MUST be completed and written proof of
completion provided to the Montgomery County Aitorney’s Office within
twelve (12) weeks of the first formal court appearance date.

Pailure to comply with any of the foregoing deadlines may, in and of itself and without
further notice to the applicant, result in withdrawal of the offer of Diversion, or, in the
sole discretion of the County Attorney, imposition of & new $300,00 diversion application
fee. :

THE DEFENDANT UNDERSTANDS AND AGREES THAT ALK CHARGES
OTHER THAN DUI WILL BE DISPOSED OF EITHER BY SEPARATE
PLEADINGS OR. BY PLEAS OF NOLO CONTENDERE OR GUILTY DULY
ENTERED IN OPEN COURT, UNLESS IN THE S8OLE DISCRETION OF THE
MONTGOMERY COUNTY ATTORNEY, SUCH ADDITIONAL CHARGES ARE
DISPOSED OF AS PART OF THE, ANTICIPATED DUI DIVERSION
AGREEMENT. IF DISPOSED BY DIVERSION, ADDITTONAL DIVERSION
FELS AND FINES WILL BE ASSESSED AND SUCH FEES AND FINES MUST
BE PAID IN FULL IN THE SAME MANNIR AS SET FORTH ABOVE PER DI
FINES AND ASSESSMENTS,

THE MONTGOMERY COUNTY ATTORNEY HAS THE RIGHT TO WITHDRAW
AN OTFFER OF A DIVERSION AT ANY TIME PRIOR TO THE APPLICANT’S
FULL AND COMPLETE FULFILLMENT OF THE CONDITIONS PRECEDENT TO
FILING OF A DIVERSION AGREEMENT,

DEFENDANT DATE




=

COUNTY ATTORNEY’S PROCEDURE FOR DIVERSIONS

1. ‘The defendant must fill out and submit the application form.

2. The County Attorney’s Office will check for otiminal records through NCIC and RBL

3, The defendant must be charged with & crime specified for eligibility in the diversion

guideline:

» DUL-1%
1. Non-Tnjury accident (excludes person charged with DUT); and
2. Non-Death Accident.

b, Fish and Game Violations;

L

The county attorney may enter into a diversion agreement in lisu of
further eriminal proceedings on s complalut for violations of atticle
10 of chapter 32 of the Kansas Statutes Annotated, and amendments
thereto, if such diversion carties the same penalties s the conviction
for the cortesponding violations, The minimum diversion fee is
$100.00

If the defendant hag previously patticipated in one or more diversions
for violations of article 10 of chapter 32 of the Kansas Statutes

. Annotated, and amendments thereto, then each subsequent diversion.

shall carty the same penalties ag the conviotion for the corresponding
violations, The county attorney may also charge on additional
diveryion fee.

c. Traffic Infraetions/Misdemenors;

1.
2.

3.

Driver’s License must be in good standing before the Diversion is filed
with the Cowrt,

Insurance current at tirne of offense or brought current before the
Diversion is filed with the Court.

On speeding oases, no mote than 30 m.p.h. over posted maximurn; and
no speeds in excess of 100 m.p.h.

On diversion of a ticket, the minimum diversion fee will be $100,00.
The fine and costs will also be collectd,

‘The Diversion Agreement must be in this office, together with all
costs, fines and diversion fees, prior to the court date on the Notice to
Appear, Failute o return the Diversion Agrecment, along with the
raquired fees, to this office prior to the court date on the Notice to
Appear may result in ithor an additions! adminisirative fee or
revacation of the diversion offer. '

Eligible offenses: All cages, EXCEPT where thers bag been an
accident or in which druga and/or alcohol is involved.

The offender can have only 2 other moving violations in the last year
immediately preceding {ssuance of the ticket,

et




8.

9,

This privilege cannot be exercised more often than twice every 12
months.
There can be no alcohol or drug related offenses.

10, L ength of Diverston shall be 90 days for speeds 1-15 MPH over the

speed limit and other minor offenses and Six (6) months for spesds 16-
30 MPH over the speed limit.

d. Other Crimes; Factors to consider. In detormining whether diversion of a
defendant is in the interests of justice and of benefit to the defendant and the community,
the county attorney shall consider at least the following factors among all factors

considered:

1
2,
3

R

6
- 7.
) 8.

9,

. The nature of the ctime charged and the circursiances surrounding it,

Any speoia] characteristics or ciroumstances of the defendant;

. Whether the defendant is a first-time offender and if the defendant has

previously participated in diversion, according to the certification of
the Kansas burean of investipation or the division of vehicles of the
department of revenue;

Whether theto is a probability fhat the defendant will cooperate with
and benefit from diversion; .

Whether the available diversion program is approptiate fo the needs of
the defendant;

. The impact of the diversion of the defendant upon the comumunity;

Recommendations, if any, of the involved law enforcement agency;
Recommendetions, if any, of the vietim,;
Provisions for restitution; and

10. Any mitigating ciroumstances,

e. A Defendant shall not be eligibls for Diversion if;

1.

The corsplaint alleges a violation of K.8.A, 8-1567 and smondments
thereto and the defendent: (A) Has previously participated in diversion
ypon a complaint etleging a violation of that statute or an ordinanece of
a oity in this state which prohibits the acts prohibited by that statute;
(B) has previously been convicted of or pleaded nolo contendere to a
violation of that statute or a violation of a law of another state er ofa
political subdivision of this or auy other state, which law prohibits the
acts prohibited by that statate; or (C) during the time of the elleged
violatlon was involved In a motor vehicle accident or collision
rosulting in personal injury ot death; or

2. 'The complaint alleges that the defendant committed a class A or B

felony or for crimes commiited.on or after July 1, 1993, an off-grid
orime, a sevetity level 1, 2 or 3 felony for nondrug crimes or diug
severity level 1 or 2 felony for drug crimes,

3. If all eriteria are met, and

(J

a. A Defendant is not represented by an Attorney, the County
Attorney’s Office or ADSAP officer, will draft a Diversion and




. contact the defendunt to review the agreement, If approved, the
1% 2 agreement will be filed.
b. A Defendant is represented by an Attorney, the Attorney, will
draft a Diversion and contact the defendant o review the
agresment. Xf approved, the ageestnent will be filed.

4, The defendant must pay the costs, fines, fees and restitution prior to
the filing of the Diversion.

5, Divetsion agreements will be reviewed regularly to check compliance;
if violated, a Motion to Revoke will be filed.

MONTGOMERY COUNTY ATTORNEY

Effective: 7/1/08
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Lauren Bonds

From: Larry Markle <Imarklelawyer@gmail.com>

Sent: Thursday, March 29, 2018 1:26 PM

To: Lauren Bonds

Subject: Re: Public Records Request Regarding Diversion Policies
Ms. Bonds:

My office has had an official Diversion policy since I was appointed CA in 2006. Please send $20.75 to:

Montgomery County Attorney
Attn: Larry Markle

300 E. Main

Independence, KS 67301.

This fee is for the staff time and copying expense associated with this request. I will respond to your KORA
request upon receipt of payment

Larry Markle

MG Couaty Attorney
300 E. Main
Independence, KS 67301

On Tue, Mar 27, 2018 at 5:13 PM, Lauren Bonds <lbonds@aclukansas.org> wrote:
Good Evening Mr. Markle,

Please find attached an open records request regarding Montgomery County's pre-irial diversion policies. Fecl
free to call me if you have any questions of need additional information to process this request.

Best,

Lauren

" Lauren Bonds

. Legal Director

. Direct Dial: (913) 490-4114
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Larry Markle
COUNTY ATTORNEY
{620} 330-1020 Independence
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May 30, 2018

Larry Markle

Mortbgomery County Attorney
300 East Main Street
Independence, KS 67301

Rey Diversion Practices in Montgomery County
Dear Mr. Markle,

Thark you for your April 23, 2018 letter responding to the ACLU of
Kansag's open records recpusst. We appreciate the information you have
provided. However, It remains unciear whether your office is fulfilling its
statutory duties under K8 A, §22-2907(2) and K8, A, §22-2907(3}. In particular,
we are concerned that Montgomery County Attorney’s Office (" MCAD”} is not
irforming defendants in writing about diversion opportunities and is failing to
provide defendants with a diversion conderence, as requuired by law,

While voundy prosecutors have discretion to set eligibility requdrements
for diversion programs in thelr jurisdiction, Kansas law explicitly requires them
to provide writken notice of these policies and guidelines to all defendants, See
K.5.A.§22-2907(3). The notice requirement promotes awareness about diversion
and eliminates guesswork surrounding which offenises arg eligible,

The diversion statute further requires county attorneys to provide eligible
defendants with the opportunity to participate in arin-person conference and be
represented by counseal during their nweting with the prosecutor, Id. The
conference gives defendants the opportunity to learn about the requirements of
diversion and negotiate the terms thelr agreement,

Cur open records letter requested documents detailing your office’s
process arud procedures for notifying defendants about MCAQ's pretrial
diversion program. None of the documents that your office provided addressed
how defendants are notified about diversion. Based on an investigation, which
included conversations with members of the local defense bar, it is owr
understanding that defendants do not receive written notice of Montgomery
County's diversion program. Written policies and applications ave not publicly



Mr, Larry Markle, County Attorney
May 30, 2018
Page 2

available in your office, at the District Courthouse, or on the MCAQO website.!
Moreover, copies of the MCAO diversion guidelines are reportedly not provided
to defendants at their first appearance,

We have also learned that the MCAQ does not consistently provide
eligible defendants with the opportunity to participate in a diversion conference,
MCAO has regularly failed to initiate conferences with defendants who have
been determined to be eligible for diversion. Further, there is no mention of the
right to a diversion conference in the guidelines or sample agreement provided
by your office. We request that you provide a description of your current
practices for inittating and conducting diversion conferences. To the extent
records on this subject exist, we request, pursuant to the Kansas Open Records
Act (KORA), all documents related to MCAQ diversion conferences, K.S.A. 45-
215 et. seq. In accordance with KORA we look forward to receiving a response to
this request within three (3) business days. If the request is denied, please
provide a basis for the denial within three (3) business days.

Please let us know if we have inacctrate information. If the above
information regarding your current diversion practices is correct, however, they
violate K.S.A. § 22-2907, and we urge you to implement policies that fulfill your
obligations, The MCAO can meet its statutory obligation by completing the
following steps: (1) adopt a method for notifying defendants of the office’s
diverston policies and guidelines in writing; (2) start implementing the
aforementioned notification method; and (3) begin providing in-person diversion
conferences for all diversion eligible defendants. Further, MCAO should clatify
in its guidelines what charges are eligible for diversion in addition to listing
which offenses are excluded.

Please respond with a plan to begin complying with the statute no later
than June 6, 2018. 1If we do not hear from you, we will consider taking further
legal action,

Sincerely,

]

/</ N
Lauren Bonds
Legal Director
ACLU of Kansas
cc: Somil Trivedi
Trone Center for Equality

! http://mgcountyks.orgfcounty-depts/county-attorney
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Lauren Bonds

Frosm: Larry Markle <imarkielaweyer@gmailcoms
Sent: Wednesday, May 38, 2018 114 PM

To: Lauren Bonds

Subject: Re: Divarsion Fractices in Montgomery County

Ms. Bonds:

This is to acknowladge your most recent letter dated May 30, 2018, This office has fully complied with your
KORA request. Therefore, no further responses will be made.

Take whatever legal action you fell appropriste,

Larry Markle
MG County Attorney

On Wed, May 30, 2018 at 12:56 PM, Lauren Bonds <{honmds
Dlear Mr, Markle,

aclukansas o> wrots:

Please find attached a letter from the ACLL! of Kansas outlining our questions and concerns about diversion
practices in Wilson County. Feel free {o contact me at (913} 49041 14 if you would like to discuss.
Bust,

Lauren

. Laren Bonds
Legal Director

Dirvect Dial: (913 400-41 14

FESNATION




Larcy Markle
COUNTY ATTORNEY
(620) 330-1020 Independence




IN THE SUPREME COURT OF THE STATE OF KANSAS

KANSAS CROSSROADS FOUNDATION;
and KARENA WILSON;
Petitioners,
\G Original Action No.

LARRY MARKLE, in his official capacity as
County Attorney of Montgomery County;

Respondent,

DECLARATION OF JACK H. KYLE, JR.

1. 1, Jack H. Kyle, Ir., have personal knowledge of the matters in this Declaration and could
and would competently testify to these facts.

2. Iam 54 years old and a resident of Montgomery County, Kansas, 1have worked in
Wilson County for 11 yeats,

3. Thave been the Executive Director of the Kansas Crossroads Foundation-New Life
Cooperative since | founded the organization in 2014, The Kansas Crossroads Foundation
(KCF) is a faith-based 501(c)(3) nonprofit incorporated in Kansas with an office located
in Neodosha, Wilson County, Kansas,

4, KCF has a mission to provide economic development opportunities and addiction
rehabilitation services to the rural poor in Southeast Kansas, including those from
Montgomery County.

5. KCF has two full-time staff, inchuding myself and Jennifer Davis. Ms, Davis and I each
earn a salary of $20,000 per year.

6. In addition to staff, KCF has three volunteers who work approximately 20 hours per

weelk.




7. KCF has five core programs to advance its mission: an alternative energy cooperative, a
micro-farming cooperative, a consignment store, a homeless shelter, and addiction
recovery counseling.

8. Addiction recovery is the primaty service that KCF provides, and many of our other
programs are designed as wrap-around support for our addiction recovery clients,
including the homeless shelter and the consignment store.

9. KCF offers drug rehabilitation program participants one-on-one counseling, housing
suppott, community connections, and employment assistance. While all four components
of that programm are important, stable employment is a strong predictor of recovery
success and employment assistance has become a priority for KCF over the last two
years.

10, Participation in the program is open to any person who is struggling with addiction and is
willing to commit to staying sober and taking responsibility for their recovery.

11, Many of our ¢lients are incarcerated in Montgomery County jail in Independence,
Kansas. To serve our incarcerated clients, KCF spends significant time at the
Montgomery County jail to conduct counseling and mentorship sessions.

12. KCF Board Member Susan Whitfield Harding conducts similar counseling sessions once
per week at the Montgomery County jail. Many of the individuals Harding counsels are
incarcerated on addiction related charges including misdemeanor possession.

13, Harding counsels between five and eight clients in Montgomery County jail each week.,

14, In my experience ag a drag rebabilitation support minister, extended periods of
incarceration make it more difficult for people to restart their lives and recover from
addiction. Many of our incarcerated clients lose their job, housing, and other critical
resources while they are in prison. Additionally, the stigma of serving time in jail makes
it more difficult for people to have successtul, independent lives once they are released.

15. Incatceration also makes it eore difficult for KCF to provide drug rehabilitation services.
KCF must travel to Montgomery County jail to provide treatment. Moreover, we have to
divert resources away from other programs to help provide jail-to-community transition
support services to clients who were recently incarcerated.

16. Travel to Montgomery County jail requires KCF staff and volunteers to drive 45 minutes

round-trip twice every week. Not only does the travel time reduce siaff and voluntecr




time available for other tasks and programs, KCF must reimburse staff and volunteers for
gas used traveling to the jail, For instance, KCF reimburses Harding up to $130 per week
to compensate her for travel to and from the jail Independence,

17. Once incarcerated clients are released, KCF often must spend time and resources to help
them reintegrate into society. KCF is the only support system many clients have when
they are released from jail, and we agsist them with any issue that may compromise their
ability to stay in the recovery program.

18. First, KCF staff and volunteers drive clients to and from meetings with their parole and
probation officers. On average, KCF staff and volunteers spend approximately 12 hours
per month helping clients meet their parole and probation obligations. I estimate that we
reimburse volunteers $100 per month for their help transporting clients to and from
probation and parole meefings.

19. Second, KCF staff and volunteers spend at least seven hours each month helping clients
recover identity documenis that are lost during long periods of incarceration. I estimate
that approximately 30% of our clients do not have a valid photo 1D when they are
released from jail. Nearly 10% do not have any type of documentation proving their
identity. ‘ - N

20, Third, many of our clients have no housing when they are released from j.ail. We operate
a shelter that houses approximately six people at a time. Temporaty housing is in high
demand among our client base. Therefore, KCF staff and volunteers spend considerable
time finding housing options for recently released clients.

21. In four veats of operating KCF, I have found that stable employment is among the most
important predictors of success in maintaining sobriety., Therefore, KCF has made
connecting drug rehabilitation clients with jobs our top priority.

22, KCF has an arrangement with Cobalt Boats, LLC, a boat manufactuting company located
in Neodesha, Kansas. KCF and Cobalt entered into a partnership where we refer clients
to the company in exchange for a charity donation.

23, While a job at Cobalt helps many of our clients, it is not an ideal fit for recovering addicts
wha are from Neodesha and have negative influences and addiction triggers in the city.
Consequently, KCF is actively searching for businesses similar to Cobalt located in other

communities that would be willing to hire people struggling with addiction.




24. Locating a company to whom KCF can make employment referrals has been a time
consuming and labor-intensive process. I would like to dedicate more time and money to
this effort. However, we have had to divert time and resources away from employer
recruiting to provide incarceration-related services.

25. KCF would spend less staff time and money helping with parole and identity assistance if
Montgomery County did not have a practice of using the jail to warehouse the poor. The
over-incarceration of people struggling with addiction places siress on our organization.

26. Many of our clients serve jail sentences for low-level drug offenses and nonviolent
misdemeancrs,

27. 1 estimate that approximately 10% of our clients are individuals who have been
incarcerated in Montgomery County for nonviolent misdemeanor offenses. It is my
understanding that some of our clients convicted on drug charges would be eligible for a
diversion under the under the Montgomery County Attorney’s current diversion policies,

28. Even though many of our clients should be eligible fo be considered for diversion, I
understand that the Montgomery County Attorney’s Office does not provide written
notice of diversion opportunities to them.

29, Access to diversion unequivocally would help our clients in their recovery. First,
diversion wdﬁld reduce the amount of time our clients spend: in jail, allowing them to
maintain housing, employment, and relationships with their families. Second, diversion
would increase many of our clients’ employment opportunities,

30. A criminal conviction compounds the stigma most of our clients already face as former
drug addicts. Generally, the opportunity to apply for and possibly patticipate in diversion
would enable our clients to focus on rehabilitation rather than rebuilding their lives after a
long stint in jail.

31. Increasing diversion access for eligible defendants would also benefit KCF. The time
KCF staff and volunteers spend on providing incarceration-related services has taken
away from time available for other important KCF wotk, including expanding
employment referral services, building community connections, and increasing the

capacity of our various cooperatives,




I declare under penalty of perjury that the foregoing statements, including all statements

in this Declaration, are true and correct. Yy '
Executed on June _Z 2018. e il /
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IN THE SUPREME COURT OF THE STATE OF KANSAS

KANSAS CROSSROADS FOUNDATION;
and KARENA WILSON;

Petitioners,

LARRY MARKLE, in his official capacity as
County Attorney of Montgomery County;

)
)
)
)
)
)
V8. ) Original Action No.,
)
)
)
)
Respondent. )

)

DECLARATION OF KARENA WILSON

1. I, Karena Violet Wilson, have personal knowledge of the matters in this Declaration and
could and would competently testify to these facts.

2. Tam 19 years old and a resident of Montgomery County, Kansas, [have lived in
Independence, Montgomery County, Kansas since I was about 11 years old.

3. Prior to my June 2017 arrest for theft, [ had never been charged with s crime.

4, Onorabout June 14, 2017, | was driving around Independence with my boyfriend. A
person whom we did not know well asked us for a ride to the north part of town, My
boyftiend agreed and the person got in cur car, When we arrived at a liquor stote, the
petson suggested we start breaking into soda machines, He then got out of the car and
broke into a soda machine and took the coin collection box inside,

5. The Independence Police Department learned that we had driven the person who had.
btoken into the soda machine to the liquor store.- Even though my boyiriend and I
agsisted the police in identifying the person who broke into the machines, we were both
charged with theft as accomplices.

6. My bond was set at $1,500, and I spent three days in jail.

7. Twas initially charged with felony theft of property of $1,500 or less from three

businesses in 72 houis.



8. Thad to appear in court approximately five times for this case.

9. On or about December 12, 2017, my charges were reduced to three counts of
misdemeanor theft of property less than $1,500, I pled guilty to the misdemeanor
charges.

10. I was sentenced fo one year of probation. The terms of my probation require me to pay
approximately $2,300 in fines. I have made payments toward the fine whenever I can but
still have close to $2,000 left to pay.

11. T am also required to be employed as part of my probation. Even though I have a job
paying minimum wage as a housekeeper at a hotel, my probation officer has told me that
Ineed to get a higher paying job at a factory.

12. I had to spend an additional three days in jail in April 2018 for a probation violation.

13. Atno point before I took my plea deal did anyone from the Montgomery County
Attorney’s Office (MCAQ), including County Attorney Larry Markle, provide me with
writien notice of the MCA(O’s diversion policies and guidelines.

14. Additionally, nobody in the MCAO ever verbally told about their diversion program,
Because this is my first time getting in trouble with the law, I had never heard ofa
diversion.

15, Since being sentenced to probation, 1 have Ieatned that the MCAO will consider offering
diversions to people charged with misdemeanors if it is there first time offense and they
will otherwise benefit from diversion.

16. I would have applied for the MCAO diversion program if the MCAO had given me
notice of any kind.

17. Bven if MCAO ultimately denied my application, T feel that T would have benefited from
being fully informed about my options.

18, The opportunity to apply for a diversion would have given me the possibility of a second
chance to have a clean criminal record and could have helped me avoid my current and

likely future limitations in employment and other endeavors.




1 declare under penalty of petjury that the foregoing statements, including all statements
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in this Declaration, are true and cotrect,

Executed on June _(g, 2018,




