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I. Qualifications.   
 

Philip J. Cook. 
 

I am the Terry Sanford Professor Emeritus of Public Policy and Professor Emeritus of 

Economics at Duke University.  My curriculum vitae is attached as Appendix A.  

 

I received my PH.D. in Economics from the University of California Berkeley in 1973.  In that 

year I accepted a faculty position at Duke University in public policy and economics.  I was 

promoted through the ranks from assistant professor to full professor with tenure, and ultimately 

awarded a distinguished professorship in 1996.  

 

I am the former Senior Associate Dean for Faculty at the Sanford School of Public Policy.  I 

served as director of the School’s predecessor, the Sanford Institute of Public Policy, for a total 

of seven (7) years.  I have held visiting positions at Harvard University, the University of 

Maryland, the Russell Sage Foundation, and the Collegio Carlo Alberto, among others.    

 

I was appointed Research Associate of the National Bureau of Economic Research in 1991.  I 

have been honored by election as Fellow of the American Society of Experimental Criminology, 

Fellow of the American Society of Criminology, and Member of the National Academy of 

Medicine.  I have received a number of awards for my research, including, in 2020, the 

Stockholm Prize in Criminology. 

 

I have published over 100 articles in peer reviewed journals.  My research has been published in 

the leading journals in economics, public policy, medicine, law, and criminology, including the 

American Economic Review, Quarterly Journal of Economics, Economic Journal, Journal of 

Policy Analysis and Management, Journal of the American Medical Association, American 

Journal of Public Health, Law & Contemporary Problems, UCLA Law Review, Criminology, 

Journal of Public Economies, Journal of Law and Contemporary Problems, and the Journal of 

Quantitative Criminology.  I am also author or editor of several books, including Gun Violence: 

The Real Costs (Oxford University Press) and Lessons from the Economics of Crime: What 

Reduces Offending? (MIT Press). 

 

I have served as a member of nine expert panels convened by the National Academy of Sciences, 

Engineering, and Medicine.  These panels produced and published consensus reports on a variety 

of topics including injury prevention, violence prevention, and alcohol control.  Most relevant to 

my current testimony is that I served on the expert panel that produced the report titled 

Deterrence and the Death Penalty (National Academy Press 2012).   

 

I have completed two studies of the costs of the death penalty in North Carolina based on my 

extensive data collection and analysis.  The more recent of these was published in the American 
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Law and Economics Review in 2009.  While I have served as an expert witness several times, I 

have not previously provided testimony in conjunction with a lawsuit challenging the death 

penalty.   

 

Frank R. Baumgartner. 

 

I currently hold the Richard J. Richardson Distinguished Professorship in Political Science at the 

University of North Carolina at Chapel Hill.  I received my BA, MA, and PhD degrees in 

political science at the University of Michigan (1980, 1983, 1986).  I have been a faculty 

member since 1986 and have taught at the University of Iowa, Texas A&M University, Penn 

State University, and UNC-Chapel Hill, where I moved in 2009.  I taught at Penn State from 

1999 through 2009 and served as Head of the Political Science Department there from 1999 

through 2004.  I regularly teach courses at all levels, many involving significant instruction in 

research methodology.  My curriculum vitae is attached as Appendix B.  

 

My research generally involves statistical analyses of public policy problems, often based on 

originally collected data or administrative databases.  I have published over a dozen books and 

more than 80 articles in peer-reviewed journals.  I have been fortunate to receive a number of 

awards for my work, including six (6) book awards, awards for database construction, and so on.  

I am a fellow of the American Academy of Arts and Sciences, an honorary society dating back to 

1780.  I am a co-author of two books about the death penalty.  The first, The Decline of the 

Death Penalty and the Discovery of Innocence (Cambridge University Press, 2008), focused on 

public opinion toward capital punishment and the impact of the “innocence” argument.  My co-

authors and I were awarded the Gladys M. Kammerer Award for the best publication in the field 

of US national policy from the American Political Science Association for this book in 2008.  

The second book, Deadly Justice: A Statistical Portrait of the Death Penalty (Oxford University 

Press, 2018), provides a statistical overview of a broad range of questions relating to the 

“modern” (post-Furman) application of the death penalty: demographic characteristics of the 

offenders and victims, rates of use, comparison to homicide numbers, geographical patterns, 

eligible crimes in different states, cost, deterrence, and so on.  The book derives from, and is the 

main text in, a course I teach about the death penalty that regularly enrolls over 400 students at 

UNC-Chapel Hill. Deadly Justice includes a chapter entitled “Why Does the Death Penalty Cost 

So Much?”, co-authored with Mr. Justin Cole, currently a student at Yale Law School.  That 

chapter was based on a comprehensive review of studies of the cost of the death penalty. 

 

I have also published a number of death penalty-related studies in law reviews and peer-reviewed 

academic journals.  Many of these articles relate to race- and gender-based disparities in the 

application of the death penalty.  I am the co-author of another book, Suspect Citizens: What 20 

Million Traffic Stops Tell Us about Policing and Race (Cambridge University Press, 2018; 

winner of the C. Herman Pritchett Best Book Award from the Law and Courts Section of the 

American Political Science Association in 2019).  This book, and numerous related articles 

published in peer review journals, also delves deeply into the analysis of race- and gender-based 

disparities in criminal justice outcomes.  
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II. Introduction.  

 

Analysis of studies across the nation on the cost of the death penalty are clear: administration of 

the death penalty is more costly than not.  Additional costs are incurred at every stage of 

litigation, from investigation to post-conviction.  

 

This is also true in Kansas.  The modern death penalty was re-instituted in Kansas in 1994 but 

has been rarely used.  Since its adoption, there have been over 3,500 criminal homicides in 

Kansas,1 but no executions.  There are currently nine (9) people imprisoned in Kansas with a 

death sentence,2 the most recent of whom was sentenced in 2016.3  Two (2) other individuals 

who were sentenced to death since 1994 died of natural causes while incarcerated, and four (4) 

individuals have been resentenced to life without the possibility of parole (“LWOP”).  But, 

despite the fact that death sentences are rare, the cost of maintaining the death penalty in Kansas 

amounts to millions of dollars each year.   

 

This report explains why the death penalty is costly and seeks to quantify the cost by reviewing 

literature on the cost of the death penalty, discussing available estimates from two previous cost 

studies performed in Kansas, and building off the previous Kansas studies with an examination 

of additional data gathered in the years since the conclusion of the last study.   

 

In 2003, the state of Kansas released the Legislative Post Audit report (“2003 Report”) which 

compared costs in 22 cases, some death penalty and some first-degree murder cases.4  In 2014, 

the Judicial Council Death Penalty Advisory Committee reviewed additional costs incurred in 

the death penalty cases analyzed by the 2003 Report as well as in all capital-eligible cases filed 

between fiscal years 2004 and 2011 (“2014 Report”).5  The new analysis in our report builds off 

of the State’s 2003 and 2014 studies and focuses on the five-year period between 2014 and 2018.  

During that time the State incurred costs associated with ongoing appeals of previous death 

sentences, as well as active capital cases defined as those that were ongoing, charged, or in a 

 
1 Between 1994 and 2019, the National Vital Statistics System recorded 3,469 homicides in 

Kansas (WISQARS.CDC.gov).  The Kansas Bureau of Investigation reports 193 murders in 

2020. 
2 Death Penalty Information Center, State and Federal Info Kansas, see 

https://deathpenaltyinfo.org/state-and-federal-info/state-by-state/kansas. 
3 Steve Fry, Kyle Flack, who killed 3 adults and a toddler, sentenced to the death penalty in 

Kansas capital murder case, The Topeka Capital Journal (May 18, 2016), 

https://www.cjonline.com/story/news/politics/state/2016/05/18/kyle-flack-who-killed-3-adults-

and-toddler-sentenced-death-penalty-kansas-capital/16587105007/ ; see also 

https://www.doc.ks.gov/newsroom/capital.  
4 Leg. Post Audit Comm., Performance Audit Report: Costs Incurred for Death Penalty Cases: 

A K-GOAL Audit of the Department of Corrections (Dec. 2003), 

https://www.ncsl.org/Portals/1/Documents/cj/KS_2003_CostsReport33956.pdf (“2003 Report”).   
5 Judicial Council Death Penalty Advisory Comm., Report of the Judicial Council Death Penalty 

Advisory Committee (Feb. 13, 2014), 

https://kansasjudicialcouncil.org/Documents/Studies%20and%20Reports/2015%20Reports/death

%20penalty%20cost%20report%20final.pdf (“2014 Report”).  

https://www.ncsl.org/Portals/1/Documents/cj/KS_2003_CostsReport33956.pdf
https://kansasjudicialcouncil.org/Documents/Studies%20and%20Reports/2015%20Reports/death%20penalty%20cost%20report%20final.pdf
https://kansasjudicialcouncil.org/Documents/Studies%20and%20Reports/2015%20Reports/death%20penalty%20cost%20report%20final.pdf
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retrial posture during this time period.  The Counties that had one or more active capital cases 

between 2014 and 2018 include: Barton, Chautauqua, Franklin, Geary, Harvey, Johnson, 

Labette, Pratt, Riley, Saline, Sedgwick, Shawnee, and Wyandotte.  Within these counties, all 

investigation, prosecution, and adjudication costs were requested for all active capital and non-

capital first degree homicide cases.6   

 

Cost data were requested from the following entities: 1) county attorney offices; 2) county clerk 

offices; 3) county accounting departments; 4) district courts; 5) police departments; 6) sheriff 

departments; 7) the Kansas Department of Corrections; 8) the Kansas State Board of Indigents’ 

Defense Services (BIDS); 9) the Kansas Supreme Court; 10) the Attorney General’s office; 11) 

the Kansas Bureau of Investigation; and 12) the Kansas Court of Appeals. These requests sought 

to capture costs from the initial investigation into a capital or non-capital homicide case, through 

any trial, incarceration, and appeals.  The general responsiveness and level of detail provided 

differed greatly among these entities.  The results of these requests are briefly summarized in the 

attorney declaration attached as Appendix C.   

 

This data collection spanned more entities than the previous studies, but faced similar challenges, 

including non-centralized databases, inconsistent record keeping, and a failure to track costs by 

case.  The results of the previous studies and this supplemental study make clear one thing: no 

one can provide a comprehensive accounting of the full cost of the death penalty to the State of 

Kansas.  However, the data available demonstrate that maintaining the death penalty in Kansas is 

significantly more costly then pursuing other forms of punishment and costs the State and its 

taxpayers millions of dollars each year.  

 

III. Analysis  

 

1. Conclusions of Cost Studies Across the Country 

 

In the following section, we first explain how we identified the studies used and then review 

their estimates of overall cost, breaking down these estimates where possible to show which 

parts of the process seem to be generating most of the cost or savings.  This section is based on a 

chapter in Professor Baumgartner’s 2018 book, Deadly Justice: A Statistical Portrait of the 

Death Penalty, and is co-written with Justin Cole, currently a student at Yale Law School and 

co-author of the original book chapter, which this section updates. 

 

In order to find studies on the cost of the death penalty, we first referred to a page on the Death 

Penalty Information Center (“DPIC”) website that focuses specifically on cost.7  We started with 

all the articles listed in the main sections on this page: “State Studies on Monetary Costs,” “State 

Studies on Time Costs,” “DPIC Reports on Costs,” and “DPIC Testimony and Presentations on 

Costs.”  We then conducted Google Scholar searches for relevant terms such as “death penalty 

 
6 Additional costs were sought both in the two years leading up to 2014 and through January 1, 

2020, in order to identify any other costs that were not otherwise captured in the period of 2014 

to 2018. 
7 See Costs, DEATH PENALTY INFO. CTR., deathpenaltyinfo.org/policy-issues/costs (last visited 

Feb. 11, 2022).  
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costs,” “cost of capital punishment,” and “price of capital punishment.”  Because the DPIC site is 

relatively complete, these searches yielded few additional hits.  We identified 25 published 

studies, most of which focus on a single state.  The vast majority of the studies were published in 

academic journals or law reviews, but a few were published in highly professional and 

systematic journalistic or legislative reviews.  We did not include any studies that focused on 

individual cases or that were of relatively small empirical scope.  All the studies reviewed focus 

on comparisons of the cost of capital cases with non-capital murder trials.  Some provide overall 

cost estimates, and many of them break down the source of the costs by the different phases of 

the trial or postconviction appeals.  In the following sections, we provide a tabular summary of 

the studies, their time and geographical scopes, the number of cases reviewed, and their cost 

estimates. 

 

a. Overall Cost Estimates.  

Of the 25 studies we reviewed, 15 provide some estimate of the overall cost of a death sentence, 

an execution, or the entire death penalty system as compared with a first-degree murder trial or a 

system where capital punishment is not considered or available as an option.  All of the studies 

are in states where the death penalty is legally available, so the comparison is across cases where 

the State seeks the death penalty to otherwise similar cases where the death penalty is not sought. 

The studies use slightly different definitions of cost, as we describe below.  Table 1 summarizes 

these results.  Where it is possible to give a precise dollar amount, we do so.  Where there is only 

an indication of “more” spending in the capital case, we indicate this with a plus sign (+).  We 

use a minus sign (–) in the rare cases where there are savings.8  

 
8 See FRANK R. BAUMGARTNER, MARTY DAVIDSON, KANEESHA R. JOHNSON, ARVIND 

KRISHNAMURTHY & COLIN P. WILSON, DEADLY JUSTICE: A STATISTICAL PORTRAIT OF THE 

DEATH PENALTY app. E (2018), http://fbaum.unc.edu/books/DeadlyJustice/AppE-Cost.pdf 

(replicating the three tables in this report with footnotes explaining each cost estimate). 
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Table 1. Overall Cost Estimates 
Basic Characteristics of Cost Studies Comparative Costs 

Author and Year 
Geographic 

Scope 

Time Period 

Examined 
Cases Sampled 

Death Penalty Trials as 

Compared to Non-

Death Penalty Trials 

Death Sentence as 

Compared to a Sentence of 

Life without Parole 

Death Penalty as 

Compared to a Scenario 

Where the Maximum 

Punishment Is Life 

without Parole 

California 

Commission on 

the Fair 

Administration of 

Justice (2008) 

California 1978–2007 1,644 + + +$125,500,000 per year 

Minsker (2009) California 1996–2006 338 + +  

Alarcón and 

Mitchell (2011) 
California 1978–2010 1,940 +$1,000,000 per case + 

+$4,000,000,000 over 31 

years (+$129,000,000 per 

year) 

Marceau and 

Whitson (2013) 
Colorado 1999–2010 154 +123.5 days per case   

Gould and 

Greenman (2010) 
Federal 1998–2004 214 +$308,376 per case   

Palm Beach Post 

Capital Bureau 

(2000) 

Florida 1979–1999  +  +$51,000,000 per year 

Office of 

Performance 

Evaluations 

(2014) 

Idaho 1998–2013 251 +3.1 months per case   

Indiana 

Legislative 

Services Agency 

(2015) 

Indiana 1995–2013 124 +$342,940 per case    

Legislative 

Division of Post 

Audit (2003) 

Kansas 1994–2003 22 +$316,000 per case + + 

Judicial Council 

(2014) 
Kansas 1994–2011 63 +17.1 days per case   

Cohen et al. 

(2019) 
Louisiana 2007–2016    

+$750,000–$4,000,000 per 

case 
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Roman et al. 

(2008) 
Maryland 1978–1999 1,136 +640,000 per case 

+$851,000 per death 

sentence 
+$1,491,000 per case 

Dieter (2009) National Survey   + + + 

Goss, Strain, and 

Blalock (2016) 
Nebraska 1973–2014 119  + +$14,600,000 per year 

Miethe (2012) Nevada 2009–2011 138    

Nevada 

Legislative 

Counsel Bureau 

(2014) 

Nevada 2000–2012 28 
+$375,000–$389,000 

per case 

–$5,000 per death 

sentence to +$86,000 per 

death sentence 

$375,000–$475,000 per 

case 

Forsberg (2005) New Jersey 1982–2004  + + 

+$253,300,000 over 24 

years (+$11,000,000 per 

year) 

Cook and 

Slawson (1993) 
North Carolina 1990–1991 77 +$47,793 per case   

Cook (2009) North Carolina 2005–2006 1,034 +  +$11,000,000 per year 

Collins et al. 

(2017) 
Oklahoma 2004–2010 184   +$110,000 per case 

Kaplan (2013) Oregon 1984–2013  + + + 

Dieter (2010) Pennsylvania 1976–2009  + +  

Morgan (2004) Tennessee 1993–2003 240 + + + 

Washington State 

Bar Association 

(2006) 

Washington 1981–2005 254 +   

Collins et al. 

(2015) 
Washington 1997–2014 147 +  +$1,150,000 per case 

 

Key: [+] means an item is more expensive; [-] means an item is less expensive;  [=] means the expenses are equivalent; blank means 

there was no relevant information on the category in the study. 
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The first column of the table lists the author or authors of the study, as well as the date that the 

study was published.  All but one of these studies were published in the twenty-first century, 

indicating that the cost of the death penalty has only begun to attract attention in recent years. 

The second column notes the geographical scope of each cost study.  Most of the studies (23 of 

25) limit their analysis to one state.9  The third column contains the time period that was 

examined by each study. There are two important points to highlight here.  First, most of the 

studies focus on a time period of a decade or more, but a fair number limit their analysis to a 

period of only a few years.  Second, the vast majority of the studies examine the death penalty 

prior to 2012, and the data reported does not always take inflation into account.  We have not 

made adjustments for inflation in the table, but report the dollar values listed in the articles we 

review.  For these reasons, it would be fair to consider the cost estimates as low or conservative 

ones.  Real costs are undoubtedly higher.   

 

The fourth column lists the total number of cases examined in each study.  The number listed is 

the total number of homicide cases.  For the first entry in the table, the study reviewed 1,644 

homicide cases in California between 1978 and 2007.  Only a fraction of these cases were 

prosecuted capitally, and then only a fraction of those led to a death penalty.  The N reported in 

the table is the total number of homicide cases the study reviewed, not the number of death 

sentences.  The fifth column compares the cost of a death penalty trial to the cost of a first-

degree murder trial where the death penalty was not sought.  Of course, not every death penalty 

trial ends in a death sentence, and trials that end in death sentences are more expensive than 

those that do not.  To account for this, a weighted average of trial costs in these two categories 

was compiled and then compared to the costs of first-degree murder trials where the death 

penalty was not sought to get this figure.  Some studies examined both trials and pleas.  When 

pleas were included, they were incorporated through a weighted average into both the costs of 

death penalty trials and the costs of first-degree murder trials where the death penalty was not 

sought. 

 

The sixth column compares the cost of a capital trial that ends without a death sentence with a 

capital trial that ends with a death sentence.  The costs encompassed by this category are 

appellate costs garnered in direct appeals, state postconviction proceedings, and federal 

postconviction proceedings as well as incarceration costs.  This category is especially interesting 

because most people who receive death sentences do not actually end up being executed; thus, 

the death penalty is effectively an expensive form of LWOP, at least in those cases.  The seventh 

column looks at both the trial and the postconviction phases of a death penalty case and 

compares the overall cost of a death sentence, an execution, or the entire death penalty system 

with a first-degree murder trial where capital punishment is not considered.  The entries indicate 

whether the cost estimate is for the entire system, indicating the additional costs of maintaining a 

death penalty system over a system where there is no capital punishment, or if the estimate is per 

case.  Per-case estimates refer to the additional costs of seeking death over seeking a punishment 

of life without parole. 

 

 
9 The study by Gould and Greenman (2010) focuses solely on federal death penalty cases and the 

one by Dieter (2009) is a national survey of police chiefs. 
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Overall costs of the entire system are perhaps the most important indicators: what does it cost a 

state to maintain a capital punishment system, per year?  Reading down the last column and 

looking at those estimates, we see approximately $125-129 million per year in California; $51 

million in Florida; $15 million in Nebraska; $11 million in New Jersey; and $11 million in North 

Carolina.  The per-case estimates are also high, $750,000 to $4 million in Louisiana; $1.5 million 

in Maryland; $375,000 to $475,000 in Nevada; and $110,000 in Oklahoma.  No estimates are 

negative; the death penalty is always more expensive.  How much higher ranges depending on 

the state.  Unsurprisingly, the states with more active death penalty systems show higher costs, as 

California faces costs over $100 million per year, Florida sees over $50 million, and New Jersey 

is lower at $11 million.  New Jersey, however, maintained these costs over a quarter century and 

carried out just one execution; that single execution came at a cumulative estimated cost of a 

quarter-billion dollars.  The similar estimates for California, over a longer time period, include a 

global estimate of more than $4 billion.  As the state has carried out just 13 executions in the 

period since 1976, this amounts to a price tag of over $300 million per execution, similar to the 

New Jersey figure.  And once again, these numbers do not take inflation into account.  Kansas, 

of course, has not carried out a single execution in the modern era, so the costs associated with 

the maintenance of a death penalty are related to no executions at all. 

 

b.  Trial Phase Cost Estimates.   

The 25 studies listed in Table 1 also break down the costs associated with the different phases of 

the trial process. Table 2 summarizes these results. 
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Table 2. Costs Associated with Each Phase of the Death Penalty Trial 
Basic Characteristics of the Studies Costs of the Various Components of Death Penalty Trials 

Author and 

Year 

Geographic 

Scope 

Time Period 

Examined 

Cases 

Sampled 

Death 

Penalty 

Trials as 

Compared to 

Non-Death 

Penalty 

Trials 

Defense Prosecution Experts Court Jury 

California 

Commission 

on the Fair 

Administration 

of Justice 

(2008) 

California 1978–2007 1,644 + +    + 

American 

Civil Liberties 

Union of 

Northern 

California 

(2009) 

California 1996–2006 338 + + + + + + 

Alarcón and 

Mitchell 

(2011) 

California 1978–2010 1,940 
+$1,000,000 

per case 
+ + + + + 

Marceau and 

Whitson 

(2013) 

Colorado 1999–2010 154 
+123.5 days 

per case 
+   + 

+24.5 days 

per case 

Gould and 

Greenman 

(2010) 

Federal 1998–2004 214 
+$308,376 

per case 

+$231,753 

per case 
 

+$77,754 

per case 
 + 

Palm Beach 

Post Capital 

Bureau (2000) 

Florida 1979–1999  + + +    

Idaho 

Legislature 

Office of 

Performance 

Evaluations 

(2014) 

Idaho 1998–2013 251 
+3.1 months 

per case 
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Legislative 

Division of 

Post Audit 

(2003) 

Kansas 1994–2003 22 
+$316,000 

per case 
+ + + + + 

Judicial 

Council 

(2014) 

Kansas 1994–2011 63 
+17.1 days 

per case 
     

Roman et al. 

(2008) 
Maryland 1978–1999 1,136 

+640,000 per 

case 
+ +   + 

Dieter (2009) 
National 

Survey 
  + + + + + + 

Goss, Strain, 

and Blalock 

(2016) 

Nebraska 1973–2014 119  +  + + + 

Miethe (2012) Nevada 2009–2011 138  

+1,166 hours 

per case 

+ $116,600–

$145,750 per 

case 

    

Nevada 

Legislative 

Counsel 

Bureau (2014) 

Nevada 2000–2012 28 

+$375,000–

$389,000 per 

case 

+$176,891–

$225,834 per 

case 

+$7,212–

$10,699 per 

case 

+$49,000–

$61,025 per 

case 

+ + 

Forsberg 

(2005) 
New Jersey 1982–2004  + 

+$2,300,000 

per year 

+$4,600,000–

$7,800,000 

per year 

+ + + 

Cook and 

Slawson 

(1993) 

North 

Carolina 
1990–1991 77 

+$47,793 per 

case 
+ + + + + 

Cook (2009) 
North 

Carolina 
2005–2006 1,034 + 

+$13,180,385 

over 2 years 

+26,680 

hours over 2 

years 

+$3,024,000 

over 2 years 

+691 days 

over 2 years 

$224,640 

over 2 years 

Collins et al. 

(2017) 
Oklahoma 2004–2010 184  

+$32,700 per 

case 

+$17,684 per 

case 
+ +  

Kaplan (2013) Oregon 1984–2013  + + + +   

Dieter (2010) Pennsylvania 1976–2009  + + + +  + 

Morgan 

(2004) 
Tennessee 1993–2003 240 + + + + + + 
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Washington 

State Bar 

Association 

(2006) 

Washington 1981–2005 254 + 
+$246,000 

per case 

+217,000 per 

case 
 

+$46,640–

$69,960 per 

case 

+ 

Collins et al. 

(2015) 
Washington 1997–2014 147 + 

+$493,500 

per case 

+$55,900 per 

case 
+ 

+$80,000 per 

case 
 

Key: [+] means an item is more expensive; [-] means an item is less expensive;  [=] means the expenses are equivalent; blank means 

there was no relevant information on the category in the study. 
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Just as in Table 1, the first four (4) columns of Table 2 provide the basic characteristics of each 

of the studies.  The fifth column is also contained within Table 1.  The remaining columns, 

however, deal specifically with various phases of a death penalty trial as compared with a first-

degree murder trial where capital punishment is not considered. 

 

Eight (8) studies provide some specific numerical estimate of the costs associated with the 

defense, and six (6) studies provide some estimate of the costs associated with the prosecution.  

Each of these shows that attorney costs are substantially higher for capital trials than for first-

degree murder trials where capital punishment is not considered.  Unsurprisingly, among those 

studies that provide a precise cost estimate for the defense, costs range from an additional 

$32,700 per case in Oklahoma to an additional $493,500 per case in Washington.  For those that 

provide information on the prosecution, costs range from an additional $7,212 per case in 

Nevada to an additional $217,000 per case in Washington. 

 

Three (3) studies provide some specific numerical estimates explicitly associated with expert 

testimony, and three (3) studies provide some estimate of court costs, either direct monetary 

costs or costs in terms of time.  Each of these shows that both expert and court costs are 

substantially higher during capital trials than during first-degree murder trials where capital 

punishment is not considered.  Even studies that do not provide specific numerical data provide 

some indication that these components are more expensive in capital trials.  As science has 

improved, the defense has increasingly relied on experts who specialize in everything from 

mental health to hair follicle analysis to bite marks to eyewitness testimony in an attempt to 

avoid the death penalty for their client.  As a result, the prosecution has naturally countered with 

its own array of experts.  Court costs are also higher in capital trials.  More capital trials change 

venues, which is costly.  More importantly, capital trials last much longer, which means not only 

that daily costs of writing transcripts or providing security increase but also that opportunity 

costs arise.  The more time a capital trial takes, the less time there is for other trials in that same 

courtroom or by that judge.  This does not appear as a direct cost in a state budget, but it is 

nonetheless important, particularly as many states are experiencing significant delays in their 

criminal justice system associated with the COVID-19 pandemic.  With this in mind, additional 

expert costs range from $49,000 to $77,754 per case, and additional court costs range from 

$46,640 to $80,000 per case.10 

 

Two (2) studies provide some specific numerical estimate of the costs associated with voir dire, 

or jury selection.  Marceau and Whitson (2013) compared six (6) capital prosecutions with 148 

noncapital cases in Colorado and found that jury selection took 24.5 days longer in the capital 

trials.  Many more potential jurors are required; individuals who are categorically opposed to the 

death penalty and would refuse to consider a death sentence are excused, as are many others due 

to financial hardship, a problem that is far more severe because of the greater length of capital 

trials.  Missing work or childcare responsibilities for a longer time is also more onerous.  Once 

the trial begins, jurors are paid for every day they work, which added up to $224,640 over two 

years in North Carolina. 

 

 
10 “Additional court costs” are those associated with longer trials: court reporters, court staff, 

courtroom security, and so on.  
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It is clear that costs are high and that they stem not from a single easily controlled source but 

from virtually every element of the trial and investigation.  Contrary to popular belief, the costs 

of the death penalty are not limited to the appeals that come after a conviction; rather, the costs 

accumulate from the very instant that a case becomes capital.  

 

c.  Postconviction Cost Estimates.   

We found 19 studies that break down the costs associated with the different phases of the 

postconviction process; these are a subset of those listed in the previous table.  Table 3 

summarizes these results. 
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Table 3. Costs Associated with Each Phase of the Death Penalty Postconviction Process 
Basic Characteristics of the Cost Studies Costs of the Various Phases of the Postconviction Process of the Death Penalty 

Author and 

Year 

Geographic 

Scope 

Time 

Period 

Examined 

Cases 

Sampled 

Death 

Sentence as 

Compared 

to a 

Sentence of 

Life without 

Parole 

Direct 

Appeal 

Postconviction 

at the State 

Level 

Postconviction 

at the Federal 

Level 

Incarceration 

New Death 

Row 

Complex 

California 

Commission 

on the Fair 

Administration 

of Justice 

(2008) 

California 1978–2007 1,644 + + +  

+$90,000 

per inmate 

per year 

+$402.6 

million 

overall 

Minsker (2008) California 1996–2006 338 + + +  

+$90,000 

per inmate 

per year 

+$356 

million 

overall 

          

Alarcón and 

Mitchell 

(2011) 

California 1978–2010 1,940 + + 

+$200,000–

$300,000 per 

death sentence 

$1.11 million 

per death 

sentence 

+$90,000 

per inmate 

per year 

+$402.8 

million 

overall 

Idaho 

Legislature 

Office of 

Performance 

Evaluations 

(2014) 

Idaho 1998–2013 251  

+1.2 years 

per death 

sentence 

+1.4 years per 

death sentence 
 +  

Legislative 

Division of 

Post Audit 

(2003) 

Kansas 1994–2003 22 + +   -  

Judicial 

Council (2014) 
Kansas 1994–2011 63  +   

+$24,690 

per inmate 

per year 

 

Cohen et al. 

(2019) 
Louisiana 2007–2016  +    

+$50,880 

per inmate 

per year 
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Roman et al. 

(2008) 
Maryland 1978–1999 1,136 

+851,000 

per death 

sentence 

+$340,000 

per death 

sentence 

$43,000 per 

death sentence 

+$96,000 per 

death sentence 

+$372,000 

per inmate 

over a 

lifetime 

 

Dieter (2009) 
National 

Survey 
  +` + +  +  

Goss, Strain, 

and Blalock 

(2016) 

Nebraska 1973–2014 119 + + + + 
+$619,000 

per year 
 

Nevada 

Legislative 

Counsel 

Bureau (2014) 

Nevada 2000–2012 28 

–$5,000 per 

death 

sentence to 

+$86,000 

per death 

sentence 

+ + + =  

Forsberg 

(2005) 
New Jersey 1982–2004  + + + + +  

Cook and 

Slawson 

(1993) 

North 

Carolina 
1990–1991 77  

+$13,561 

per death 

sentence 

+ + 

–$17,000 per 

inmate over 

a lifetime 

 

Cook (2009) 
North 

Carolina 
2005–2006 1,034  + + + 

+$169,617 

over the 2-

year time 

period 

 

Kaplan (2013) Oregon 1984–2013  + +  +   

Dieter (2010) Pennsylvania 1976–2009  + + +    

Morgan (2004) Tennessee 1993–2003 240 + + + + =  

Washington 

State Bar 

Association 

(2006) 

Washington 1981–2005 254  

+$118,511 

per death 

sentence 

+    

Collins et al. 

(2015) 
Washington 1997–2014 147  + +  

–$474,000 

per inmate 

over a 

lifetime 

 

Key: [+] means an item is more expensive; [-] means an item is less expensive;  [=] means the expenses are equivalent; blank means 

there was no relevant information on the category in the study.
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Just as in Table 1, the first four columns of Table 3 describe the basic characteristics of all the 

studies.  The fifth column is also contained within Table 1.  The remaining columns, however, 

deal specifically with various phases of the postconviction process when a death sentence was 

handed down as compared with the postconviction process when a sentence of LWOP was 

issued. 

 

Four (4) studies provide some specific numerical estimate of the costs associated with direct 

appeals, three (3) provide some estimate of the costs associated with postconviction proceedings 

at the state level, and two (2) provide some estimate of the costs associated with postconviction 

proceedings in federal courts.  Each of these shows that the various appeals are expensive.  For 

direct appeals, costs range from an additional $13,561 to $340,000 per death sentence; for 

postconviction appeals at the state level, an additional $43,000 to $300,000 per death sentence; 

and for postconviction appeals at the federal level, from $96,000 to $1.1 million per death 

sentence.11 

 

Ten studies provide some specific numerical estimate of the costs associated with incarceration.  

Eight (8) of these indicate that incarceration is more expensive for those who are given the death 

penalty.  Of course, in states such as California, like Pennsylvania, and many other jurisdictions, 

which rarely executes those they condemn, it is clear that costs accumulate but there are few or 

no offsetting savings.  Virginia12 and Texas, which historically have executed a higher 

proportion of their death row inmates, may not have the same high costs associated with 

incarceration rates of prisoners sentenced to death.  However, just two (2) studies out of 19 found 

what many would assume to be true logically: that incarcerating prisoners who had received 

LWOP was more expensive because death row prisoners are executed prior to their natural 

death.  While, theoretically, one might expect to see lower incarceration costs for those 

sentenced to death as opposed to LWOP, several factors make this less likely: few of those 

condemned are executed; death rows are expensive to operate; and many inmates spend decades 

on death row before being executed (or seeing their sentence reversed). 

 

2. Why the Kansas Death Penalty is Costly  

 

As in other states, and consistent with the United States Supreme Court’s ruling that “death is 

different,” capital cases in Kansas are more complex and involve more procedural safeguards 

than otherwise similar murder cases.  As a result, litigating capital cases is more costly to state 

and local governments than if defendants had been prosecuted for murder without the possibility 

of a death sentence.   

 
11 The Maryland study focuses only on “costs to Maryland taxpayers,” JOHN ROMAN, AARON 

CHALFIN, AARON SUNDQUIST, CARLY KNIGHT & ASKAR DARMENOV, THE COST OF THE DEATH 

PENALTY IN MARYLAND 1 (2008), http://www.deathpenaltyinfo.org/CostsDPMaryland.pdf., 

while the California study discusses costs to federal taxpayers, Arthur L. Alarcón & Paula M. 

Mitchell, Executing the Will of the Voters?: A Roadmap to Mend or End the California 

Legislature’s Multi-Billion-Dollar Death Penalty Debacle, 44 LOY. L.A. L. REV. S41, S88-94 

(2011). 
12 In March 2021, the state of Virginia repealed the death penalty statute and converted all 

existing death sentences to life without parole. 
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What cases are capital eligible?   

 

Kansas law, as enacted in 1994, states that the death penalty is reserved for “intentional and 

premeditated killing” in one (1) of seven (7) circumstances.  In addition, it is required that there 

be one or more aggravating circumstances, and that the defendant is an adult.  Prosecutors are 

not required to seek the death penalty in cases that are capital eligible, and must indicate their 

intention to seek the death penalty no later than seven days after the time of arraignment.13    

 

How are capital cases sentenced?  

  

A bifurcated trial is required for cases where the prosecutor seeks the death penalty.  The jurors 

must be death-penalty “qualified” during the jury-selection process, meaning potential jurors 

may be excluded if they would be unable to recommend the death penalty.14  If the jury decides 

the defendant is guilty of capital murder during the first phase, then that same jury is seated for a 

sentencing trial.15  During the sentencing trial, the jury is presented with evidence on both 

aggravating and mitigating circumstances to determine whether the defendant should be put to 

death or be sentenced to life without parole.16  A sentence of death requires a unanimous finding 

that one or more aggravating circumstances exist and that the aggravating circumstances 

outweigh the mitigating circumstances, beyond a reasonable doubt.17  The trial judge may only 

impose the death penalty if the jury so recommends.18  

 

In what specific ways are capital-trial proceedings more costly than if the prosecutor had 

decided to proceed non-capitally?  

 

As the Kansas’s Judicial Council Death Penalty Advisory Committee summarized in a 2009 

Report, “[t]he capital case requires more lawyers on both the prosecution and defense teams, 

more experts on both sides, more pre-trial motions, longer jury selection time, and a longer 

trial.”19  The 2009 Report further describes the post-conviction process as “litigated for years . . .  

difficult, and time consuming.”20 

 

 
13 Kan. Stat. Ann. § 21-6617.  
14 See Kan. Stat. Ann. § 22-3410(2)(i) ; 2003 Report, at 5. 
15 Kan. Stat. Ann. § 21-6617; see also 2003 Report, at 5 
16 Kan. Stat. Ann. § 21-6617(c) and (e); Kan. Stat. Ann. § 21-6624 (aggravators); Kan. Stat. Ann. 

§ 21-6625 (mitigators); see also 2003 Report, at 5. 
17 Kan. Stat. Ann. §21-6617(e); 2003 Report, at 6. 
18 Kan. Stat. Ann. § 21-6617; Kan. Legislative Research Department, Death Penalty in Kansas, 2 

(Jan. 27, 2021), http://www.kslegresearch.org/KLRD-

web/Publications/JudiciaryCorrectionsJuvJustice/memo_genl_deboer_death_penalty.pdf (“2021 

Report”).  
19 Judicial Council Death Penalty Advisory Comm., Report of the Judicial Council Death 

Penalty Advisory Committee, 9 (Dec. 4, 2009), 

https://kansasjudicialcouncil.org/Documents/Studies%20and%20Reports/2009%20Reports/Deat

h%20Penalty.pdf (“2009 Report”).  
20 Id. 
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A non-exhaustive list of the ways in which capital-trial proceedings differ includes the 

following: 

 

• Representation.  Because capital trials tend to be complex and require specialized 

expertise, two (2) attorneys are typically appointed for the defense through BIDS.  BIDS 

provides these attorneys either through the existing public defender offices or by 

appointing private counsel.21  Public defense in capital cases is conducted at the trial-

level by the capital defender office, on direct appeal by one (1) of two (2) capital 

appellate offices, and in post-conviction by the state habeas office.22  Appointed counsel 

consists of either contract counsel who contract with BIDS to accept cases at rates 

reduced from market value when the public defender has a conflict or is unable to 

otherwise take on the case, or of non-contract assigned counsel who are private attorneys 

who meet established regulatory criteria23 and who voluntarily serve on appointments 

panels in each judicial district.24  Contract counsel typically cost more per case than do 

public defenders.25  Only in rare cases does the defendant retain private counsel for all or 

part of the proceedings.  The trial defense team generally also include—at minimum—a 

fact investigator and a mitigation specialist.26  On the opposing side, the State is also 

typically represented by two (2) or more prosecutors. 

 

• Motion practice.  In every stage of a capital case, defense counsel have a duty to consider 

all legal claims potentially available and, if counsel decides to raise an issue, they must 

“present the claim as forcefully as possible[.]”27  This involves litigating all possible legal 

and factual bases related to the issue, making supplemental presentations, and ensuring a 

complete record of the claim has been made.  “Because of the possibility that the client 

will be sentenced to death, counsel must be significantly more vigilant about litigating all 

potential issues at all levels in a capital case than in any other case.”28  As a member of 

the Death Penalty Advisory Committee put it in the 2004 Report, “[s]ince the law 

regulating the imposition of death is much more expansive it requires several dozen 

motions in, each case… More motion hearings are required and the hearings take longer 

 
21 The Board of Indigents’ Defense Services, A Report on the Status of Public Defense in 

Kansas, 1 (Sept. 2020), http://www.sbids.org/forms/Report%209-30-2020.pdf (“BIDS Report”).  
22 Id. at 9  
23 See Kan. Admin. Regs. § 105-3-2(a)(4). 
24 BIDS Report, at 10 
25 Id. at 23 
26 Am. Bar. Ass’n, American Bar Association Guidelines for the Appointment and Performance 

of Defense Counsel in Death Penalty Cases, 31 Hofstra L. Rev. 913, 1028 (Rev. Ed. 2003), 

Guideline 4.1 commentary (“ABA Guidelines”); see also Judicial Council Death Penalty 

Advisory Comm., Report of the Judicial Council Death Penalty Advisory Committee, 24 (Jan. 

29, 2004), 

https://kansasjudicialcouncil.org/Documents/Studies%20and%20Reports/Previous%20Judicial%

20Council%20Studies/PDF/Death_Penalty_Adv_Comm_Jan04.pdf (“2004 Report”).   
27 ABA Guidelines 10.8(B)(1). 
28 ABA Guidelines 10.8 commentary  
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than in a non-death case.”29  As another committee member and trial judge noted “it is 

certainly not unusual for over 100 motions to be filed in a typical capital case.”30  Based 

on our analysis of data from the 2014 Report, trials in which the death penalty is sought 

were preceded by 15 days of motions, compared with five (5) days for trials in which the 

death penalty was not sought.31 

 

• Jury selection.  Pools of potential jurors are usually larger in capital cases.  Indeed, the 

2003 Report found that capital cases averaged 230 jurors at the start of jury selection, 

compared to 89 jurors at the same point in other first-degree-murder cases.32  The larger 

pool is in part because voir dire of potential capital jurors typically includes questioning 

by the prosecution on willingness to impose a death sentence, which often results in the 

exclusion of jurors who would otherwise be qualified to serve.  Jury selection in capital 

cases in Kansas hence may take longer than it takes to pick a jury in a non-death case.33  

 

• Trial.  Capital trials typically last longer, with more expert witnesses.  The 2003 Report 

estimated that death penalty cases were an average length of 28 days, compared to nine 

(9) days in non-death cases (from the start of jury selection to the end of trial).34   The 

2014 Report provided details for jury trials, showing 16 days for trials in which the death 

penalty was sought, and seven (7) days for murder cases in which the death penalty was 

not sought.35   

 

• Sentencing phase.  If the jury finds a defendant guilty of capital murder, then it continues 

to serve for a second phase of the trial to determine a sentencing recommendation of 

death or life without parole.  The 2003 Report found that a separate sentencing 

proceeding added an average of six (6) days to trials.36  Further, during the penalty phase 

a capital defense team is required both to put forward a mitigation presentation and to 

rebut the prosecution’s case on aggravation.37  This testimony may require witnesses 

familiar with evidence relating to a client’s life and development as well as expert and lay 

witnesses who can provide medical, psychological, or sociological insights relevant to the 

client’s mental health, life history, and culpability, or otherwise support a sentence less 

than death or rebut aggravating evidence.38  A member of the Death Penalty Advisory 

Committee summarized this issue by stating that in “a homicide in which death is not 

being sought as a punishment, I do not necessarily need to know my client’s life history.  

In ‘death’ cases it is essential that the defense team know all aspects of the accused’s 

 
29 2004 Report, at 11. 
30 Id. at 13 
31 2014 Report, Appendix D.  
32 2003 Report, at 15.   
33 2004 Report at 11 
34 2003 Report, at 15.   
35 2014 Report, Appendix D. 
36 2003 Report at 15.  
37 ABA Guidelines 10.11. 
38 Id.  
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family history…school records …work history[.]”39  This same committee member also 

noted that death penalty cases typically require more experts, who are not always local.40  

 

• Direct appeal to the Kansas Supreme Court.  A conviction for capital murder resulting in 

a death sentence entitles a defendant to automatic review by and appeal to the Kansas 

Supreme Court.41  The Kansas Supreme Court is required to consider both the sentence 

and any errors asserted, and is further “authorized to notice unassigned errors appearing 

of record if the ends of justice would be served thereby.”42  In the 2014 Report, the 

Kansas Supreme Court estimated that justices spend five (5) times more hours on capital 

cases then non-capital cases, and that a justice writing the opinion in a capital case spends 

20 times the number of hours than in a non-capital case.43  As retired Kansas Supreme 

Court Justice Six put it “[t]he gargantuan dimensions of a death case, the voluminous trial 

court record, the great number of issues, and the length of the briefs, not only take over 

your professional life but also occupy ‘personal family time’ during resolution of the 

issues on appeal.”44  On the defense side, these appeals are handled by the BIDS’ Capital 

Appeals Office, the Capital Appeals and Conflicts Office, or  appointed counsel.  On the 

state side, these appeals are typically handled by the Attorney General’s Office.  

 

• Post-conviction proceedings.  If the Kansas Supreme Court affirms the death sentence, 

other challenges to the verdict or sentence may be brought through both state and federal 

courts.  On the defense side, state appeals are handled either by the Kansas Capital 

Habeas Office or appointed counsel and on the government side, state appeals are 

typically handled by the Attorney General’s Office.  It should be noted that the Kansas 

Supreme Court did not affirm any death sentence since the death penalty was reinstituted 

in 1994 until 2015 (Robinson). 

 

• Re-trial and re-sentencing.  Since the death penalty was reinstituted in 1994, appeals of 

death sentenced cases have been more successful than appeals of murder convictions that 

resulted in a sentence of life imprisonment.  In this respect the experience in Kansas 

mirrors that of other states.  Indeed, a 2000 study found that there is a nationwide reversal 

rate of over two (2) out of every three (3) capital judgments due to serious error.45  

Sometimes the result is to return the case to the state district court for re-trial or re-

sentencing, which may be as costly, or even exceed the costs of the original trial.   

 

A flow chart outlining the appeals process following a death sentence is attached as Appendix 

D.46   

 
39 2004 Report, at 10-11. 
40 Id. at 11. 
41 Kan. Stat. Ann. §21-6619.   
42 Id.  
43 2014 Report, at 11.  
44 2004 Report, at 10.  
45 See Leibman, et al. “A Broken System, Error Rates in Capital Cases 1973-1995” (Columbia 

University June 2000 research study); see also 2004 Report, at 33. 
46 2003 Report, at 6.   
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Are there additional corrections costs associated with the death penalty?   

 

In the past, Kansas has incarcerated death-sentenced defendants in a maximum-security prison 

with other prisoners who are being held in administrative segregation.  That requirement has now 

been eased, so that administrative segregation is no longer a requirement.47  However, as of the 

writing of this report, the Kansas Department of Corrections website still lists the nine (9)  

prisoners serving death sentences as remaining in “special management,” or segregated 

custody.48  In 2009, the Judicial Council Death Penalty Committee estimated that housing a 

prisoner in administrative segregation costs roughly $1000 more per a year than housing a 

prisoner with the general population.49  

 

Kansas has not executed anyone since 1965, so there has been no attrition of the number of 

people serving death sentences due to execution.  It appears, then, that if the death penalty had 

been abolished in, say, 2014, there would have been some subsequent savings associated with 

moving death-sentenced prisoners out of administrative segregation.  Now if administrative 

segregation is no longer used for death-sentenced prisoners, that potential savings would no 

longer apply in the future.   

 

Is there any way in which the death penalty may reduce the cost of litigating murder cases? 

 

There is no persuasive empirical evidence supporting the conclusion that the death penalty 

reduces the cost of litigating murder cases.   

 

First, some suggest that some number of defendants in capital murder cases may be more likely 

to plead guilty as part of a bargain to avoid the death penalty, which one would think would save 

the state the cost of a trial. However, this potential savings has not been demonstrated.50  

 

Moreover, the costs incurred by a case that is charged capitally begin to incur immediately, given 

the more substantial pre-trial motion practice, investigation, and attorney team size; it is quite 

possible that a case that is prosecuted capitally and ultimately settled through a guilty plea would 

end up being more costly to the state than if it had been prosecuted non-capitally and went to 

trial.  

 

Second, some have argued that the threat of the death penalty has some deterrent value, and in 

particular reduces the number of (premeditated) murders.  If so, in addition to the obvious benefit 

to public safety, the resulting reduction in the number of murders would result in savings that 

should be netted out against the extra costs described above.  But persuasive evidence for this 

deterrent effect is lacking, and there are plausible mechanisms by which abolition of the death 

 
47 Kan. Dep’t. of Corrections, Policy Memorandum 21-01-001 (Jan. 19, 2021), 

https://www.doc.ks.gov/kdoc-policies/AdultIMPP/chapter-12/12-136/view.  
48 https://www.doc.ks.gov/facilities/faq/custody.  
49 2009 Report, at 13.  
50 Kuziemko, I. (2006). “Does the Threat of the Death Penalty Affect Plea-Bargaining in Murder 

Cases? Evidence from New York’s 1995 Reinstatement of Capital Punishment,” 8 American 

Law and Economics Review 116. 

https://www.doc.ks.gov/kdoc-policies/AdultIMPP/chapter-12/12-136/view
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penalty may actually reduce the murder rate.  For example, if the death penalty were abolished, 

then criminal-justice-system resources currently devoted to capital cases would become available 

to prosecute other cases more intensively with the potential of preventing violent crime.51  In any 

event, the evidence on the net effect of the death penalty on the murder rate is so weak as to be 

irrelevant to reaching a conclusion on this matter.52   

 

Summing up.   

 

In Kansas, as in other states, capital cases are more costly to adjudicate than they would have 

been if the death penalty had not been an option.  These extra “super due process” costs have 

been documented in several earlier studies.53   

 

 3. Analysis of Costs in Kansas  

 

a. The definition of “cost” 

We are interested in estimating the “cost” of the death penalty, but that term requires careful 

definition to be meaningful.  The definition that is used here follows an earlier study of the costs 

of the death penalty in North Carolina,54 and is similar to the definition used in the 2014 Report. 

• State and local.  “Cost” is the expenditures by state and local agencies in Kansas.  

Excluded from the accounting are private expenditures (by the defendant and his family, 

for example) or voluntary contributions by private citizens.  Also excluded are any costs 

to the federal judicial system.   

• Cash accounting.  The accounting method utilized here to assess new costs is “cash 

accounting,” as opposed to “accrual accounting.”55  The difference is largely a matter of 

timing.  Cash accounting records a cost at the time of payment.  Accrual accounting 

records a cost at the time it is obligated, even if payment is in the future.  In the case of 

the death penalty, accrual accounting is speculative.  When a death sentence is imposed, 

it is likely to initiate a costly process in the state and possibly federal courts that may 

continue for decades.  The trajectory of the case following sentencing is highly uncertain, 

and may depend in part on future US Supreme Court rulings and new state laws.  

Documenting actual expenditures for some period of time (cash accounting) entails fewer 

assumptions and is as relevant to understanding the cost burden of the death penalty as 

accrual accounting.   

 
51 See 2003 Report; 2004 Report, 2014 Report, 2021 Report. 
52 Id. 
53 Id. 
54 Philip J. Cook, Potential Savings from Abolition of the Death Penalty in North Carolina, 11 

AM. L. & ECON. REV. 498 (2009). 
55 Jae K. Shim Ph.D., Joel G. Siegel Ph.D. CPA, et al., Barron's Accounting Handbook (Nov 1, 

2014). 
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• Counterfactual.  We seek to estimate the extra cost of processing capital murder cases 

that resulted from the procedural requirements associated with the death penalty.  We 

focus on the 5-year period 2014 to 2018.  One way to understand this accounting is as a 

comparison between actual costs and the costs that would have been incurred if the state 

had abolished the death penalty at the beginning of that period.  In this hypothetical 

scenario, it is necessary to specify the alternative regime in some detail.  In particular, we 

assume that the death sentence is no longer an option for cases that are capital eligible 

under current law.  Conviction for capital murder would then result in LWOP.  For the 

nine (9) individuals currently on death row, the death sentence would be replaced with 

LWOP.   

b. Review of previous cost estimates for Kansas   

Several reports on death penalty costs in Kansas have been issued by state agencies.  The most 

notable studies have been the 2003 Report and the 2014 Report.  Some additional information 

was provided by the Kansas Legislative Research Department in the 2021 Report.  Each of these 

reports provides relevant information.   

2003 Performance Audit Report.  The 2003 Report estimates some costs for 22 murder cases that 

were tried and resulted in convictions between 1994 and 2003.  During this period, there were 79 

cases that met the statutory criteria for capital murder, of which 53 were capitally charged, which 

is to say that the prosecutor filed notice of the intent to seek the death penalty.56  The sample for 

this study included all 14 capitally charged cases that went to trial. Seven (7) of those resulted in 

the death penalty and seven (7) in conviction but a sentence other than death.57  In addition, the 

sample included eight (8) murder cases that were tried non-capitally, convicted, and given a long 

sentence.58  Cases that were settled by guilty plea rather than trial were not included in this 

analysis. 

Cost information was solicited from state and local agencies involved in all phases of the 

investigation and processing of murder cases, including local law enforcement officials, local 

courts and prosecutors, state courts, the Kansas Attorney General’s Office, the Kansas Bureau of 

Investigation, BIDS, Legal Services for Prisoners, and the Department of Corrections.59  For the 

most part, these agencies did not keep records of resources expended on specific cases, and 

instead provided rough estimates of costs incurred.60  

The report uses the accrual accounting perspective and attempts to project the costs of cases 

following conviction.  At the time of the report, none of the death penalty cases had completed 

the entire appeals process and only two (2) had completed the first appeal.61 Although the Report 

 
56 2003 Report, at 4, 22.  
57 Id. at 4.  
58 Id. at 32.  
59 Id. at 1.  
60 As the 2003 Report notes, no agency tracks court costs or prosecutorial costs related to death 

penalty cases.  Id. at 30.  
61 2003 Report at 2.   
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concluded that actual cost figures for death penalty and non-death penalty cases in Kansas are 

impossible to obtain due to limitations such as a failure to keep case-specific time records, 

difficulty predicting future appeals, and a failure of the Kansas Supreme Court to estimate time 

spent on capital cases, it did estimate that the median death penalty case cost the state $1.2 

million through execution, about 70 percent more than the estimated cost of a median non-death 

penalty case.62   

Here is a summary of the actual costs estimated for investigation and trial: 

Table 4: Investigation and Trial costs to state and local government (all figures in thousands) 

 Capital trial  

Conviction 

Death sentence 

N=7 

Capital trial 

Conviction 

Other sentence 

N=7 

Capital trial 

Conviction 

All cases 

N = 14 

Non-capital trial 

Conviction 

Long prison 

sentence 

N=8 

Total $5,205 $2,034 $7,239 $878 

Mean $744 $291 $517 $110 

Median $657 $276 $363 $86 

Source:  2003 Report, at 38. 

The report notes that the samples are necessarily small, and that the costs of investigation and 

trial differ widely depending on the complexity of the case.63  It appears that among the 14 

capital trials, those that ultimately resulted in a death sentence were systematically more complex 

than the others since they were more costly.  Ideally, there would be some way to adjust for the 

complexity of the case before making comparisons, but that was not attempted in the report.  In 

the third column of Table 4 above, the 14 cases are combined.  The combined category 

represents all capital trials in Kansas between 1994, when the death penalty was reinstated, and 

2003.  These 14 cases can be compared to the eight (8) cases that were utilized in this study to 

represent capital-eligible cases that were prosecuted non-capitally and resulted in a conviction at 

trial.  Note that the average cost through conviction of the capitally prosecuted cases was nearly 

five (5) times as high as for the cases that were not prosecuted capitally ($517,000 compared to 

$110,000).  This large difference in average costs is at least in part due to the “super due 

process” requirements that are unique to capital cases, discussed above.   

We are seeking to understand how much those 14 capital trial cases would have cost the state if 

the death penalty had not been an option, but all else were the same.  The sample of eight (8) 

non-capital murder cases serves as a valid basis for estimating the counterfactual if it is similar to 

the group of capitally prosecuted cases with respect to average complexity.  We note that the 

 
62 Id. at 10. 
63 Id. at 10-11.  
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eight (8) cases were capital eligible, at least at the time they were prosecuted, but detailed 

information about these cases is lacking.  If we assume that they are similar to the 14 capital 

cases, then it is possible to compute the extra cost borne by the State as a result of proceeding 

capitally in the 14 capital cases.  The 14 capital cases cost on average $407,000 more than the 

average case that was not prosecuted capitally.  The total extra cost for the period in question, 

1994 – 2003, is then $5,698,000, or about $570,000 per year statewide.  Thus, without the death 

penalty, processing these 14 murder cases through trial and conviction would arguably have been 

much less costly.   

Finally, during that same 10-year period the death penalty imposed additional costs.  The 2003 

Report does not consider the additional costs of capital processing for eligible cases that resulted 

in a plea deal.  In addition, the cost of the direct appeals to the Kansas Supreme Court for the 

seven (7) death-sentenced cases should be included and netted against the average cost of appeal 

for the murder cases that resulted in a lesser sentence.  Those appeals were underway in 2003 but 

only completed for two (2) of these cases.   

2014 Report by the Judicial Council Death Penalty Advisory Committee.  The 2014 Report 

adopts a cash accounting framework for fiscal years 2004-2011 and, unlike the 2003 Report, 

includes all capital-eligible cases filed between 2004-2011.64  During that eight-year period, the 

State incurred costs associated with 41 capital-eligible cases initiated during this period, and 

costs associated with appeals of death sentences and the consequences of those appeals.  The 

2014 Report also includes an accounting of the number of days that capital cases were in the trial 

court for any reason, including pre-trial motions, trial, and initial sentencing.  These “court days” 

tabulations include both the cases included in the 2003 Report, and the “new” cases initiated 

during fiscal years 2004-2011.  

The Committee sent surveys regarding 63 total cases (41 new capital eligible cases and 22 

originally reviewed in the 2003 Report) to the Kansas Supreme Court, Attorney General’s 

Office, BIDS, Kansas Bureau of Investigation, district courts, local prosecutors’ offices, county 

clerks’ offices, and local sheriff and police departments.65  A number of entities, including local 

prosecutors, police departments, and the Attorney General’s Office, either did not respond or 

could not provide the requested information as no case-specific records were kept.66  The 

Committee was able to tabulate data on the number of days each case was in the trial court using 

docket sheets.67  

The following tabulations are based on the data presented in the 2014 Report and its detailed 

appendixes.  

 

 

 
64 2014 Report, at 1; 5.  
65 Id. at 3.  
66 Id. at 3-4.   
67 Id. at 12.   
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Budgetary cost of defense and district trial court work through initial trial phase. 

For the fiscal years 2004-2011, 41 cases that were deemed capital-eligible were initiated in 

Kansas courts.  Of these, five (5) were eventually dismissed, and two (2) involved underage 

defendants, leaving the 34 cases that were the focus of the 2014 Report.68  Prosecutors sought the 

death penalty in 19 of these cases, including 10 that went to trial.69  We designate these cases as 

“capitally prosecuted” or just “capital.”  As discussed above, a capital case requires a more 

extensive defense regardless of whether the case ultimately goes to trial.  For the remaining 15 

cases, six (6) went to trial.   

The Committee grouped the 34 cases according to whether the prosecutor had sought the death 

penalty (“capital cases”) or not (“non-capital cases”).  There were four (4) cases that were 

classified as “non-capital cases” in the 2014 Report even though the prosecutor had initially 

sought the death penalty.  In our judgment those cases should be classified as “capital,” since 

they did generate extra costs for the early phase of the prosecution.  We re-computed the relevant 

statistics accordingly.  In practice, the statistical impact of this reclassification is small.   

The Committee canvassed a number of state and local agencies to obtain cost estimates for these 

cases.  The most comprehensive response was from BIDS.  BIDS provided defense-cost 

estimates for 32 of the 34 cases, only lacking data on two (2) of the non-capital prosecutions.70  

Table 5, below, reports averages for these cases, grouped as in Table 4.  The average defense 

cost for capital cases was $257,000 and for non-capital cases was $59,000 implying a difference 

of $198,000.  Since there were 19 capital cases initiated during the period 2004-2011, the 

implication is that the overall “extra” defense cost was $3,762,000, or $470,000 per year.   

Table 5. Average BIDS Costs at trial phase for capital-eligible cases initiated FY 2004-2011 

(all figures in thousands) 

 

 

Capital 

cases 

Non-Capital 

Cases Difference 

Trial 

$367 

(n=10) 

$97 

(n=5) $271 

Plea 

$135 

(n=9) 

$35 

(n=8) $99 

Overall 

$257 

(n=19) 

$59 

(n=13) $198 

Source:  Computed from data in 2014 Report, Appendix A 

Note: No data are available for 2 of the non-capital cases. 

Table 6, below, shows similar cost data based on responses received from the district courts.  

District courts reported the operating costs associated with court days, including salary 

 
68 Id. at 5. 
69 Id. at Appendix A. 
70 Id. at 1, 7, Appendix A.  
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information.71  Extra costs to the district courts are associated with the extra days in court 

required for a capital prosecution.  By the same computation as before, “extra” district court 

costs averaged $38,000 per capital case.  Since there were 19 capital cases, the total was added 

up to $722,000, or about $90,000 per year.   

Table 6. Average District-Court Costs at trial phase for capital-eligible cases initiated FY 

2004-2011 (all figures in thousands) 

 

  

Capital 

cases 

Non-capital 

cases Difference 

Trial 

$69 

(n=10) 

$17 

(n=4) $52 

Plea 

$16 

(n=7) 

$3 

(n=6) $13 

Overall 

$47 

(n=17) 

$9 

(n=10) $38 

Source:  Computed from data in 2014 Report, Appendix A 

Note: No data are available for 2 of the capital cases and 5 of the non-capital cases. 

Combining defense costs and district court costs implies a combined average “extra” cost of 

$560,000 per year incurred by the state during the 8-year period under consideration. 

These estimates do not include the extra burden on prosecutors when representing the state for 

capital cases.  The prosecutorial time devoted to a case during pre-trial and trial is in part 

indicated by the number of days in court (see below), as well as the time and effort devoted by 

the defense.   

The 2014 Report also provided updated data on the costs of the 22 cases analyzed in the 2003 

Report.72  BIDS reported that the costs of appeals for the seven (7) death-sentenced cases 

amounted to $1,057,000, compared with just $56,000 for the seven (7) cases that were initially 

capitally prosecuted but did not result in a death sentence, and therefore proceeded as a non-

capital case on appeal.73  Even smaller were the costs associated with the cases that were tried 

non-capitally, with a total of $1,000 in representation costs on appeal.  

All seven (7) of the death-sentenced cases incurred new costs in trial court following their direct 

appeals.  In some cases the death penalty was vacated and the case returned for re-sentencing.  

The total cost to BIDS of trial-court representation was $817,000, including resentencing.74  

There were zero costs associated with trial-court proceedings for cases that did not receive the 

death penalty. 

 
71 2014 Report, at 5.  
72 Id. at 9-10.  
73 Id. at Appendix C. 
74 Id. 
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Total defense representation costs for the seven (7) cases sentenced to death prior to 2004 was 

$1,874,000. There were essentially no costs for the murder cases that were convicted following a 

non-capital trial.  The death-penalty-related cost averages to about $234,000 per year for the 

period 2004-2011.  

Days in court.    

The Committee tabulated data on district-court appearances from court dockets for the 34 cases 

that formed the focus of the 2014 Report and the 21 cases that formed the focus of the 2003 

Report (removing 1 juvenile case) for a total sample of 55 cases.  Recall that the 2003 Report’s 

sample of cases is not comprehensive.  It included all capital cases that went to trial but excluded 

those that were settled by plea.  For that reason, the estimate of “extra” court days understates the 

true total.  The case list used in the 2014 Report is comprehensive. 

For each case, the number of days in which there were district court proceedings were tabulated.  

This count included court days for motions, trial, and sentencing.  In Table 7, cases are grouped 

according to whether or not the prosecutor ever sought the death penalty (denoted “capital 

case”), and whether the case went to trial or was settled by a guilty plea.  While the Committee 

classified four (4) cases in which the death penalty was initially sought but eventually withdrawn 

as non-capital, we classified these cases as capital.  Our rationale is that those cases were 

capitally prosecuted for a while, which would have generated extra costs.  

Table 7.  Average number of court days for capital-eligible murder cases initiated between 

1994 - 2011 

 Capital cases Non-Capital cases Difference 

Trial 39.5 

[N=24] 

16.2 

[N=13] 

23.4 

[N=37] 

Plea 15.2 

[N = 9] 

5.6 

[N=9] 

9.7 

[N=18] 

Overall 32.9 

[N = 33] 

11.8 

[N=22] 

21.1 

[N=55] 

Source:  Computed from data in 2014 Report, Appendix D 

Averages are much higher for cases that were prosecuted capitally both for those that went to 

trial and those that were settled by a guilty plea.  In particular, the capitally prosecuted cases that 

went to trial utilized between 17 and 90 days in court with an average of 39.5, whereas the range 

for non-capital trials was from nine (9) to 30 with an average of 16.2 days.75  Processing a capital 

case through trial takes on average over 23 additional days in district court than processing a 

 
75 Id. at Appendix D. 
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non-capital case through trial.76  (That estimate presumes that the sample of capitally prosecuted 

cases is a reliable basis for estimating the number of court days that would have been required if 

they had been prosecuted non-capitally.)  All together, capital prosecutions required 561.6 

“extra” days in district court, or an average of over 31 additional days per year.   

For cases that were settled by plea agreement, the capital cases required 9.7 more court days on 

average than the non-capital cases, adding substantially to the burden on court usage.   

During that period, the trial courts also had proceedings in cases in which a death sentence was 

vacated on appeal, but no data is available on the number of court days for those proceedings.   

Budgetary costs for appeals.  

The 2014 Report also tabulates defense representation costs for appeals following convictions for 

cases initiated during fiscal years 2004-2011.  Five (5) defendants were sentenced to death, and 

they generated almost all of the costs of representation on appeal: a total of $844,000.77  An 

additional five (5) cases were prosecuted capitally but did not result in a death penalty; 

representing them on appeal cost BIDS $72,000, less than 10% of total cost of the death-

sentenced cases.78  The 15 cases that were not prosecuted capitally cost $54,000 in BIDS cost of 

representation on appeal.   

It is clear that for capital-eligible murder cases, the great bulk of representation costs on appeal 

are due to cases that are actually sentenced to death.  If the death penalty had not been available, 

the savings to the state for extra representation costs associated with appeals and subsequent 

trial-court proceedings would have been about $2,718,000, or $340,000 per year during the 

period 2004-2011, as follows: 

• $1,057,000 – BIDS appellate representation of seven (7) sentenced to death before 2003 

• $817,000 – BIDS representation of those seven (7) defendants in subsequent trial-court 

proceedings 

• $844,000 – BIDS appellate representation of five (5) sentenced to death, 2003-2011 

• $2,718,000 – total, representation of all death-sentenced defendants, 2003-2011 

The 2014 Report does not include estimates of the cost of representing the State during appeals 

and subsequent proceedings in trial court, although that cost is clearly substantial.  It does offer 

some information on the Kansas Supreme Court’s burden associated with reviewing appeals.  In 

response to a query, the Court estimated that over the previous three (3) years, the staff had 

devoted 13,600 hours to appeals of death-penalty cases.79  Generally speaking, the Court devotes 

20 times as much time to death-penalty appeals than other murder cases. 

 
76 2014 Report, at 13.  
77 Id. at A-1. 
78 Id. at A-1. 
79 Id. at 11. 
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Summary estimate for the period 2004-2011. 

The 2014 Report provides data to estimate several of the cost elements for the period 2004-2011.  

Gathering the estimates detailed above indicates a total of $7,202,000 for this 8-year period, or 

$900,000 per year: 

• $3,762,000 – Extra costs of defense at trial, capital cases filed 2004-2011 

• $722,000 – Extra district court costs for capital cases filed, 2004-2011 

• $2,718,000 – Representation of all death-sentenced defendants following sentencing 

• $7,202,000 – Total, defense representation and district court costs 

We note again that these costs reflect actual expenditures by state and local government agencies 

during the period in question.  The total omits several important costs for which no information 

was provided in the 2014 Report, including the extra costs of prosecution in capital cases, state 

representation during appeal of death sentences, and the cost to the Kansas Supreme Court of 

appellate review of death penalty cases. If data on these items were available, the annual figure 

would be well over $1 million during that period.  

c. New Kansas Cost Study on Costs During 2014-2018 

Since the 2014 Report, the death penalty has continued to generate extra costs to state and local 

government, both from murder cases in which the prosecutor chose to seek the death penalty, 

and from appeals and other litigation involving defendants who were previously sentenced to 

death.  In this section, we focus on the 5-year period 2014-2018, and seek to estimate the extra 

death-penalty-related cost of processing murder cases.  As explained above, we use a cash-

accounting framework for this period and pose the question of how much money the State would 

have saved on processing murder cases if the death penalty had been abolished before 2014. 

Court activity related to the death penalty, 2014-2018. 

During these five (5) years, 22 capital-eligible murder cases were filed in Kansas district courts.  

In nine (9) of these cases the prosecutor filed notice of seeking the death penalty.  One of the 

defendants was sentenced to death (Cross) and three ended in a plea agreement.  Eleven (11) of 

the 22 filed cases were not resolved during the 5-year window, and in fact five (5) of the 

capitally prosecuted cases are still pending as of 2022.    

Ten other capital-eligible cases were filed before 2014 but were concluded in district court 

during the 5-year window of interest and hence generated costs during that period.  One of these 

cases (Flack) was filed in 2013 and the defendant was convicted and sentenced to death in 2016.    

In sum, there were a total of 17capital murder cases that were resolved or filed during the period 

2014-2018.  Only two (2) of these cases were both filed and resolved during that period. 
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As of January 1, 2014, there were eight (8) death-sentenced prisoners in Kansas whose cases 

were under appeal before the Kansas Supreme Court or otherwise litigated during the 2014-2018 

window. 80   

Extra Costs of Defense. 

To review, the extra cost generated by the death penalty to the State includes, but is not limited 

to, the following items: 

1. The extra cost of defense during the trial phase in capital cases, and representation of 

death-sentenced defendants during direct appeal and subsequent litigation;  

2. The extra cost of prosecution during the trial phase in capital cases, and representation of 

the State during direct appeal and subsequent litigation involving death-sentenced 

defendants; and 

3. The extra cost to the district courts resulting from the greater number of days in court 

(associated with motion practice and longer trials) and Kansas Supreme Court (due to 

death penalty appeals), as well as the likelihood that death-sentenced cases return to 

district court following a successful appeal. 

 

Unfortunately, there is scant data available for quantifying these costs.  The best available 

information is on the costs of indigent defense, which is provided by BIDS.  The annual BIDS 

budgets break out the budget for “Capital Defense.”   

“Capital Defense represents individuals charged with capital cases, administers a system by which  

courts may appoint qualified attorneys to represent indigents charged with capital offenses, serves  

as a resource for attorneys assigned to capital cases, develops training programs and materials for  

persons involved in capital cases, maintains statistical records about the use of capital punishment,  

and provides expert and investigative services to trial counsel in capital cases.  

 

“Expenditures for the unit include costs of in-house defense, contracts with private attorneys in  

conflict cases or because of staff overload, and costs associated with capital cases on appeal.”81  

  
The actual budget for Capital Defense doubled between FY2014 and FY2018 and was still larger 

in FY2019, reaching nearly $3 million in that year.  This increase is associated with the 

increasing costs of death-penalty appeals and other litigation from cases that had first been 

sentenced years before.   

 

 

 

 
80 Kleypas, Robinson, J. Carr, R. Carr, Gleason, Cheever, Thurber, Kahler.  
81 Kansas Legislative Research Department, Budget Analysis Report FY17, Board of Indigent 

Defense Services, 233, http://www.kslegresearch.org/KLRD-

web/Publications/BudgetBookFY17/2017BudgetAnalysisRpts/BIDS.pdf (“FY2017”).  
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Fiscal Year Budget (all figures in thousands) 

2014  1,185.482 

2015  1,523.583 

2016  1,662.284 

2017  1,943.385 

2018  2,430.686 

2019  2,966.787 

 

The Kansas fiscal year begins July 1, while our 5-year window follows the calendar year.  An 

estimate of total BIDS expenditures on capital defense for the five (5) calendar years (2014-

2018) is $9,635,600, which includes half of the FY2014 budget and half of the FY2019 budget.  

Thus the expenditure for indigent defense during this period averaged $1,927,800 annually, or 

close to $2 million.   

 

The BIDS summary budget does not distinguish between defense expenditures during the trial 

phase, and defense expenditures for death-sentenced defendants.  During the trial phase, the 

counterfactual (no death sentence, so no “super due process” requirements) would apply to cases 

in which the prosecutor was seeking the death sentence.  Defense representation would have 

been costly even if the death sentence were not available.  Based on the data from the 2014 

Report, we estimate that the cost of defense of capital-eligible murder cases in which the 

prosecutor did not seek the death penalty averaged $59,000.  An adjustment for general inflation 

implies an increase to over $69,000 (based on Consumer Price Index, which increased 17.6% 

from 2007 to 2016).  That estimate can be applied to the two (2) capital cases that were filed and 

resolved during the window, and a share of these expenses to the 15 cases that were either 

resolved during the window (but filed earlier), or filed during the window (but not resolved).  We 

assume that half the total expense of defense was incurred for those cases.  The 15 partial cases 

are then the equivalent of 7.5 complete cases, for a total of 9.5.  The implied cost (9.5 x $69,000) 

 
82 Kansas Legislative Research Department, Budget Analysis Report FY16, Board of Indigent 

Defense Services, 1206, https://www.kslegresearch.org/KLRD-

web/Publications/BudgetBookFY16/2016BudgetAnalysisRpts/BIDS.pdf.  
83 FY2017, at 233. 
84 Kansas Legislative Research Department, Budget Analysis Report FY18, Board of Indigent 

Defense Services, 942, https://www.kslegresearch.org/KLRD-

web/Publications/BudgetBookFY18/2018BudgetAnalysisRpts/BIDS.pdf (“FY2018”). 
85 Kansas Legislative Research Department, Budget Analysis Report FY19, Board of Indigent 

Defense Services, 240, http://www.kslegresearch.org/KLRD-

web/Publications/BudgetBookFY19/2019BudgetAnalysisRpts/BIDS.pdf (“FY2019”). 
86 Kansas Legislative Research Department, Budget Analysis Report FY20, Board of Indigent 

Defense Services, 1135, http://www.kslegresearch.org/KLRD-

web/Publications/BudgetBookFY20/2020BudgetAnalysisRpts/BIDS.pdf.  
87 Kansas Legislative Research Department, Budget Analysis Report FY21, Board of Indigent 

Defense Services, 1180, https://www.kslegresearch.org/KLRD-

web/Publications/BudgetBookFY21/2021BudgetAnalysisRpts/BIDS.pdf. 

https://www.kslegresearch.org/KLRD-web/Publications/BudgetBookFY18/2018BudgetAnalysisRpts/BIDS.pdf
https://www.kslegresearch.org/KLRD-web/Publications/BudgetBookFY18/2018BudgetAnalysisRpts/BIDS.pdf
http://www.kslegresearch.org/KLRD-web/Publications/BudgetBookFY19/2019BudgetAnalysisRpts/BIDS.pdf
http://www.kslegresearch.org/KLRD-web/Publications/BudgetBookFY19/2019BudgetAnalysisRpts/BIDS.pdf
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is $655,500, the cost of defending these cases without possibility of the death penalty.  No such 

deduction is needed for the cost of death-penalty appeals and other litigation following 

sentencing, since the cost of representing LWOP-sentenced defendants on appeal has generally 

been negligible in practice.  

 

Much of the BIDS Capital Defense budgets support representation of death-sentenced defendants 

on appeal.  It is informative in this respect to read some of the notes in the BIDS budget 

justification:   

 

• In the FY2018 budget request, BIDS requested $380,000 as a supplement in FY2017 “in 

order to provide counsel for state capital habeas proceedings in two capital punishment 

cases: the John E. Robinson case ($200,000) and the Scott Cheever case ($180,000).”88  

 

• The 2017 Legislature added $1.1M for FY2018 and $1.4M for FY2019 for state capital 

habeas proceedings, estimated by case as: Robinson ($350,000 in each FY2018 and 

FY2019), Cheever ($200,000 in each FY2018 and FY2019), Gleason ($250,000 in 

FY2018 and FY2019), the Carr brothers ($250,000 in each FY2018 and FY2019), and 

Kleypas ($300,000 in FY2019).89 

 

Additionally, from FY2017 to FY2019, the capital defense unit increased in staff size from 1890 

positions to 27 in-house capital defense positions.  As noted before the increase, “two capital 

habeas unit attorneys oversee seven cases and four death penalty unit attorneys oversee ten 

cases.”91  The capital defense program has been a growing fraction of the overall BIDS budget 

and number of full time employees.  

 

In sum, the BIDS capital defense budget for the 5-year window was $9,635,600.  From this 

amount we deduct an estimate of the cost of defending the capital cases under the counterfactual 

assumption that they had been prosecuted non-capitally, $655,500.  The net amount is then 

$8,980,100.  

 

Extra cost of prosecution and representation of the State. 

 

The Attorney General’s Office is responsible for representing the State of Kansas in appeals 

before state and federal appellate courts, and for providing legal advice, support, and aid to 

Kansas counties and district attorneys  (The 2003 Report found that the bulk of prosecution costs 

in capital cases was incurred by the State as opposed to local jurisdictions).92  Unfortunately the 

Attorney General’s Office has not provided budget information or other information relevant to 

 
88 FY2018, at 946. 
89 FY2018, at 949, 953; FY2019, at 237  
90 FY2019, at 250;  
91 FY2019, at 243; FY2021, at 1089. 
92 2003 Report, at 9-10.  
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cost of representation.93  Local jurisdictions also failed to provide any data on the costs of 

prosecution. 

 

In the absence of any directly relevant data, we can only estimate the extra cost of prosecuting 

capital cases to the State during appeals and post-conviction proceedings for death-sentenced 

defendants.  Some guidance is provided by the 2003 Report, which found that defense 

expenditures were 5.3 times as high as prosecution expenses in capital cases.94  That was for the 

trial phase, and does not necessarily apply to litigation following a death sentence.  Assuming the 

ratio applies to both, and that it is a reasonable approximation during the period under 

consideration, we can estimate the cost of prosecution and representation of the state to have 

been $1,818,000 during 2014-2018.  From that must be deducted the counterfactual cost of 

prosecuting the capital cases non-capitally.  Assuming the cost for a non-capital prosecution is 

similar to the cost of defense in such cases, we use the same deduction of $655,500.  As a result, 

we estimate the extra costs of prosecution due to the death penalty for 2014-18 was $1,162,500.  

 

Extra cost in District Courts. 

 

We can follow a similar strategy to estimate the costs in the District Courts from 2014-2018. 

Based on our analysis of the 2014 Report, we estimated that the extra costs of capital cases to the 

District Courts amounted to $38,000 per case.95  Multiplying this by the 9.5 cases during our 5-

year period, and taking inflation into account, results in a total estimate of $425,000. 

 

Summary estimate of Extra Costs 2014-2018. 

 

We estimate that Kansas state and local agencies incurred the following extra costs between 

2014-2018:  

 

• $8,980,100 –Defense in capital cases and subsequent representation of death-sentenced 

defendants;  

• $1,162,500 –  Prosecution in capital cases and representation of the State for appeal of 

death sentences;  

• $425,000   District courts; and 

• $10,567,600 – Total sum of defense, prosecution, and district court costs.  

 

Our conclusion is that these extra costs amounted to approximately $2.1 million per year to state 

and local agencies.   

 

 
93 See Appendix C.  
94 2003 Report, at 12, Appendix D (showing the prosecution cost for the 14 capital cases totaled 

$750,000, and the defense totaled $3,962,000). 
95 2014 Report, Appendix A.  
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This estimate understates the true total of public costs, since it omits the costs to the Kansas 

Supreme Court of processing death-penalty appeals, and the extra costs of holding death-

sentenced prisoners in administrative segregation, which was required from 2014-2018.  

 

We deliberately excluded any extra costs to private citizens, including defendants and their 

families.  We also excluded the costs to federal courts; for example, the Supreme Court of the 

United States heard several appeals of rulings by the Kansas Supreme Court concerning the 

constitutionality of the death penalty during the period under consideration. 

 

The bottom line is that the death penalty cost government agencies in Kansas over $2 million per 

year during the period 2014-2018.  If the death penalty had been abolished before 2014, that 

amount could have been returned to taxpayers or reallocated to serving other public purposes.   

 

  

_____________________________  

        Philip J. Cook  

 

_____________________________  

    Frank R. Baumgartner  
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 Birthdays, schooling and crime, Stanford Law School, Law and Economics, October 23, 
2014 
 
The Underground Gun Market Rutgers University Institute for Health, Health Care 
Policy and Aging Research, November 13, 2014 
 
Birthdays, Schooling and Crime, Rutgers Department of Economics, March 27, 2015. 
 
The Underground Gun Market University of Pennsylvania Injury Science Center, April 
13, 2015. 
 
Paying the Tab.  ington, 
DC May 24, 2016. 
 
Reducing access to guns by violent offenders.  Yale CHESS Workshop, October 28, 
2016.   
Keeping guns away from dangerous people.  Rockefeller College, SUNY Albany, April 
26, 2017. 
 
Preventing Alcohol-Related Driving Fatalities by Raising Alcohol Taxes.  Invited 
presentation, National Academy of Sciences Committee on Accelerating Progress to 
Reduce Alcohol-Impaired Driving Fatalities, May 9, 2017. 
 
Keeping guns away from dangerous people.  Invited talk, University of Michigan 
Department of Economics, December 8, 2017. 
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Testing Instrumentality.  Invited talk, University of Pennsylvania Department of 
Criminology, January 17, 2018. 
 
The Underground Gun Market.  Invited talk, HF Guggenheim Symposium, John Jay 
College.  February 16, 2018. 
 
Policing Gun Violence.  Samuel Levin Memorial Lecture, Wayne State University 
Department of Economics.  March 29, 2019. 
 
Medical Costs of Gun Violence.  Conference on Small Arms and Light Weapons. French 
Ministry of Armed Forces, Paris.  May 15, 2019. 
 
Police investigations of shooting assaults and homicides.  NISS Forum on Gun Violence, 
Alexandria VA.  June 26, 2019. 
 
Preventing Gun Violence: Public Health and Public Policy Approaches.  American 
University, October 2, 2019. 
 
3 Pillars of Gun Policy.  University of Iowa, Symposium on Public Policy and Gun 
Violence, October 23, 2019. 
 
 

Selected Research grants 
 

Principal investigator, "Evaluating Policy Options to Increase Citizen Cooperation in 
Urban Law Enforcement," A Durham Observatory Project, 1975. 
 
Principal investigator, "The Processing of Gun Crimes in D.C. District Court," Institute 
of Law and Social Research, 1977. 
 
Principal investigator, "Empirical Studies of Robbery and Handgun Control," U.S. 
Department of Justice. 
 
Principal investigator, "Evaluating Alternative Policy Strategies for Controlling the 
Distribution of Handguns" (with Mark Moore), Ford Foundation, 1977-79. 
 
Principal investigator, "A Review of the Major Gun Regulation Proposals," Center for the 
Study and Prevention of Handgun Violence, 1979-80. 
 
Principal investigator, "A Review of Robbery Literature," National Institute of Justice, 
1981. 
 
Principal investigator, "Robbery Violence," National Institute of Justice, 1983-85. 
 
Principal investigator, "Vice,"  The Chicago Resource Center, 1987 
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Principal investigator, "Costs of the Death Penalty in North Carolina," NC 
Administrative Office of the Courts, 1991-93. 
 
Principal investigator, "Causes and Effects of Youthful Drinking," National Institute on 
Alcohol Abuse and Alcoholism, 1992-1994. 
 
Principal investigator, "Markets for Stolen Guns," Harry Frank Guggenheim Foundation, 
1993-4. 
 

Joyce Foundation, 1997-99. 
 
Principal investigator, "Community Gun Prevalence and Crime," The Joyce Foundation, 
2000-2003. 
 
Investigator Award In Health Policy Research, Robert Wood Johnson Foundation, 2003-
4. 
 

evaluations of two programs in Milwaukee designed to reduce 
, 2007-2008. 

 

Foundation, 2007-2008. 
 

n of the Milwaukee Prisoner Re-entry 
-2011. 

 
Co-Investi

Education/IES: 2010  2014. 
 

 Department of Education/IES:  
2012-2015. 
 

Prevention (Arnold Foundation/RAND), 2020-2022. 
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Service and Administrative Activities at Duke University 

 
Director of Undergraduate Studies, Institute of Policy Sciences and Public Affairs, 
1974-75, 1992. 
 
Director of Graduate Studies, Institute of Policy Sciences and Public Affairs, 1977-79, 
1984, and 1994-95. 
 
Chairman, Graduate Curriculum Committee, Institute of Policy Sciences and Public 
Affairs, 1977-79. 
 
Member, Undergraduate Faculty Council of Arts and Sciences, 1977-78, 1991-93. 
 
Author of an evaluation of undergraduate admission policy, commissioned by the 
Undergraduate Faculty Council, 1978. 
 
Member, Academic Council, Duke University, 1978-79, 1982-84, 1993-95, 1998-2000  
Elected to the Executive Committee of the Academic Council, 1982-83. 
 
Associate Director, Institute of Policy Sciences and Public Affairs, 1979-1985, 2005-. 
 
Pre-Major Advisor, 1981-85. 
 
Member, UFCAS Committee on Admissions, 1984-86. 
 
Member, University Committee on Undergraduate Admissions and Financial Aid, 1986 - 
87. 
 
Author of a special report on predicting yields from undergraduate admissions, 1987. 
 
Member, Dean White's Ad Hoc Committee on Undergraduate Internships, 1987. 
 
Member, President's Administrative Oversight Committee, 1987-90. 
 
Chairman, Public Policy Studies Committee on Appointments and Promotion, 1990-93. 
 
Chair, Provost's committee to review Dean Earl Dowell for reappointment, 1992. 
 
Member, Arts and Sciences Committee on Planning and Priorities, 1993-95. Chair, 1994-
95. 
 
Member, Dean Search Committee, Fuqua School of Business, 1994. 
 
Chair, PPS Diversity Committee, 1994-95. 
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Member, Executive Committee of the Graduate School, 1995-96 
 
Member, steering committee, Child and Family Policy initiative, 1999 
 
Member, Dean's Search Committee, Duke Law School, 1999 
 
Member, Planning Committee, Institute for Genome Sciences and Policy, 1999 
 
Chair, Arts & Sciences Council Task Force on the Budget, 2001-2 
 
 

Public and Professional Service 
 
Chairman, Weapons and Violent Crime Workshop, NILECJ, LEAA, U.S. Department of 
Justice, February 1978. 
 
Presenter, N.C. Governor's Crime Commission, June and September, 1979. 
 
Panel member, National Research Council Study of Alternative Policies Affecting the  
Prevention of Alcohol Abuse and Alcoholism, 1978-1981. 
 
Member, N.C. Governor's Task Force on Drunken Driving, 1982. 
 
Member, Ad Hoc Workshop on the Future of Criminal Justice Research, U.S. 
Department of Justice and National Research Council, March 1982. 
 
Testified on alternative gun-control policies before the U.S. Senate Criminal Law 
Subcommittee, March 4, 1982. 
 
Testified on alcohol tax policy before the Social Security Advisory Council, May 25, 
1982. 
 
Participant, Sixty-Sixth American Assembly (Public Policy on Alcohol Problems), 
Harriman, NY, April 26-29, 1984. 
 
Member, Executive Session on the Juvenile Justice System, Harvard University, 1984-85. 
 
Member, Policy Council of the American Society of Criminology, 1985-86, and 1990-91. 
 
Invited participant, Conference on the Cigarette Excise Tax sponsored by the Harvard 
Institute for the Study of Smoking Behavior, Washington, DC, April 17, 1985. 
 
Member, "Crime and Violence" working group of the NAS Committee on Basic 
Research, 1985.   
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Member, Research Advisory Committee of the U.S. Sentencing Commission, 1986-91 
(Chair, 1986). 
 
Associate, Canadian Institute of Advanced Research, 1986. 
 
Member, Board of Advisors, Public Policy Program, College of William & Mary, 
1987-1992. 
 
Member, National Academy of Sciences Committee on Law and Justice, 1987-1993. 
 
Treasurer, Association of Public Policy Analysis and Management, 1987-1994. 
 
Testified on the use of alcohol taxation as a public-health measure before the U.S. Senate 
Committee on Governmental Affairs, September 27, 1988. 
 
Member, Workshop on Health Economics, National Institute of Alcohol Abuse and 
Alcoholism, September 1988. 
 
Member, National Research Council's Panel on the Understanding and Control of Violent 
Behavior, 1988-91. 
 
Member, Advisory Board to the Injury Prevention Research Center, University of  North 
Carolina, 1990-. 
 
Witness, "Problems and Prospects for a N.C. Lottery" North Carolina Economic Future 
Commission, December 5, 1990. 
 
Invited participant, CDC's Forum on Youth Violence in Minority Communities, Atlanta, 
December 10-12, 1990. 
 
Member, Advisory Board of the H. John Heinz III School of Public Policy 
and Management, Carnegie Mellon University, 1992-96 and subsequently (including 
2007). 
 
Consultant, Tax Advisory Program, US Department of Treasury, 1994-95. 
 
Steering Committee, National Consortium on Violence Research, 1995-1997. 
 
Member, Center for Gun Policy Research, Johns Hopkins University, 1995-. 
 
Invited participant, White House Leadership Conference on Youth, Drug Use, and 
Violence, March 7, 1996. 
 
Invited speaker, U.S. Senate Democratic Policy Council, Wilmington, DE, April 26, 
1996. 
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Member, National Academy of Sciences (IOM) Committee on Injury Prevention and 
Control, 1997-8.  
 
Member, Advisory Committee to the Harvard Injury Control Research Center, 1998-. 
 
Consultant, US Department of Treasury, Enforcement Division, 1999-2000. 
 
Member, National Academy of Sciences (NRC) Case Studies of School Violence 
Committee, 2001-2002. 
 
Member, Division Committee for the Behavioral and Social Sciences and Education, 
National Research Council, 2001-2004. 
 
Member, "Committee to Develop a Strategy to Prevent and Reduce Underage Drinking", 
Institute of Medicine 2002-3. 
 
Member, Panel on Assessing the Feasibility, Accuracy, and Technical Capability of a 
National Ballistics Database, The National Academies 2004-5.  
 
Member, Crime and Justice editorial board, 2007-2010. 
 
Member, National Research Council Workshop on Understanding Crime Trends, 2007-8 
 
Co-Director, NBER Economics of Crime Working Group, 2007- 
 
Vice Chair, National Research Council Committee on Law and Justice, 2006-2010. 
 
Vice President, Association of Public Policy and Management, 2008-2009 (two years). 
 
Panel member, International Benchmarking Review of UK Sociology: 2009-2010.  
http://www.esrcsocietytoday.ac.uk/ESRCInfoCentre/Support/Evaluation/ibr/IBR_Sociolo
gy.aspx 
 
Member, International Scientific Advisory Board,  Netherlands Institute for the Study of 
Crime and Law Enforcement (NSCR), 2010-. 
 
Member, National Research Council Committee on Deterrence and the Death Penalty, 
August 2010  November 2011. 
 
Member, National Research Council Committee on The Illicit Tobacco Market: 
Collection and Analysis of The International Experience, 2013-15. 
 
Member, National Research Council Committee on Proactive Policing, 2015-2017. 
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Refereeing 
 
Associate editor, Law and Contemporary Problems, 1974-78. 
 
Editorial consultant, Journal of Criminal Law and Criminology, 1982-. 
 
Member, Editorial Board, Journal of Policy Analysis and Management, 1986- 2002. 
 
Associate Editor, Criminology, 1987-91. 
 
Editorial board, Criminology & Public Policy  2010- 
 
Editorial board, Journal of Quantitative Criminology  2015- 
 
Occasional refereeing: American Economic Review, Journal of Political Economy, 
Journal of Public Economics, Economic Inquiry, Journal of Legal Studies, Journal of 
Law and Economics, New England Journal of Medicine, Journal of the American 
Medical Association, Criminology and other professional journals.  
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APPENDIX C 



 

I, Olivia Ensign, declare and state the following:  

1. I made this declaration based upon my personal knowledge, as a former Staff Attorney for the 
American Civil Liberties  Capital Punishment Project.   

2. On December 3, 2019, Board of Indigent Defense Services Death Penalty Defense Unit (DPDU) 
attorney Peter Conley sent a KORA request to the Sedgwick County District  office 
requesting homicide data. The Sedgwick County District  Office provided a response 
on February 21, 2020. On April 2, 2020, Mr. Conley sent an additional request to the Sedgwick 
County District Attorney requesting data related to decisions to seek the death penalty, training 
materials for prosecutors, and costs associated with prosecuting capital cases. 

3. On February 5, 2020, Mr. Conley sent KORA requests to the other 104 counties in Kansas. 
These requests went out to County and District Attorney offices. These requests asked for data 
on capital and non-capital homicide prosecutions between July 1, 1994 to the present. The 
requested data included charging materials, training materials, and cost and staffing data. 

4. Mr. Conley also filed a KORA request with the Kansas Department of Corrections for the data 
related to the added cost of housing death row prisoners on August 26, 2020, and received data 
on September 3, 2020.  

5. On April 2, 2020, counsel filed a KORA request with the Kansas Judicial Counsel for the data 
collected during the January 29, 2004, December 4, 2009, and February 13, 2014 reports by the 
Death Penalty Advisory Committee. On August 13, 2020 counsel was granted access to these 
files.  

6. Also on April 2, 2020, counsel filed a KORA request to the Kansas Legislative Division of Post 
Audit for the December 2003 Performance Audit Report on Costs Incurred for Death Penalty 
Cases. On that day, the Kansas Legislative Division of Post Audit responded that they had 
destroyed all records.  

7. On June 22, 2020, at the request of counsel, Mr. Conley provided the Kansas State Board of 
Indigent Defense (BIDS) budgets by fiscal year for the years 2014-2021. On February 16, 2021, 
counsel sent an additional request to BIDS for trial expenses, direct appeal expenses and habeas 
expenses for the Counties that had a capital trial prosecution between 2012 and 2019 to ensure 
the years with an active capital case, 2014 to 2018 were covered. BIDS provided costs for the 
homicides the agency handled since 2012, pulling from vouchers, for attorney costs, expert costs, 
and transcript costs in June 2021.  

8. On October 20, 2021, counsel sent a KORA request to the Kansas Supreme Court. This request 
was forwarded to the Office of Judicial Administration and denied in part on October 21, 2021. 
On November 1, 2021, November 4, 2021, and November 5, 2021, the Office provided 
documents regarding judicial salary information and annual budgets from 2012-present. 

9. On August 30, 2021, counsel sent a KORA request to the Kansas Attorney  Office. On 
September 9, 2021, counsel received a response stating the Office had received the request. On 
September 27, 2021, October 6, 2021, November 2, 2021, and November 8, 2021, counsel 



 

attempted follow up communications via phone and email but received no reply. On December 
13, 2021, counsel sent the Office a courtesy copy of a complaint set to be filed in Kansas district 
court due to this lack of response. On December 15, 2021, counsel conferred with the Attorney 

 Office via a phone conference. Following this conference, on December 30, 2021, 
counsel received a letter denying the request in part and noting that the Attorney  
Office would continue to collect certain documents. On February 8, 2022, the Office provided a 
list of criminal homicide cases handled by the Office from 2012-2020 and noting that the Office 
would continue to collect certain documents. On February 22, 2022, the Office sent a request for 
clarification which counsel responded to on February 23, 2022.  

10. On August 26, 2021, counsel sent a KORA request to the Kansas Bureau of Investigation (KBI). 
On September 1, 2021, counsel received a list of questions regarding the request from KBI and 
responded on September 14, 2021. On September 24, 2021, counsel received a letter from KBI 
stating that the KBI website contained a register of all  publicly available digital 
information. On October 15, 2021, KBI sent a letter stating the request did not contain sufficient 
information for the relevant documents to be located. On October 27, 2021, and November 1, 
2021, counsel sent emails intended to clarify the request for KBI. On November 1, 2021, KBI 
again stated the request did not contain sufficient information for the relevant documents to be 
located. On November 15, 2021, counsel again provided an updated request with a focus on 
documents from a single county. On November 18, 2021, KBI again stated the request did not 
contain sufficient information for the relevant documents to be located. On January 3, 2022, 
counsel again provided an updated request. On January 6, 2022, KBI again stated the request did 
not contain sufficient information for the relevant documents to be located. On January 19, 2022, 
counsel again provided an updated request. On January 25, 2022, KBI replied stating that they 
would need until February 21, 2022, to provide an update. On February 21, 2022, KBI sent a 
letter describing the data available for one investigation and requesting additional clarification. 
Counsel responded to this letter on February 24, 2022. 

11. On January 12, 2022, counsel sent a KORA request to the Kansas Court of Appeals. On January 
14, 2022, this request was forwarded to the Office of Judicial Administration. It was denied on 
January 20, 2022.  

12. Beginning in January 2021 extensive follow up efforts were initiated to gather all outstanding 
data from county officials in counties that had one of more active death penalty cases between 
2014 and 2018. These included Barton, Chautauqua, Franklin, Geary, Harvey, Johnson, Labette, 
Pratt, Riley, Saline, Sedgwick, Shawnee, and Wyandotte counties.  

13. Barton: In February 2020, the Barton County attorney issued its initial response to  
February 2020 request. On February 24, 2020, they issued a partial response to the KORA 
request sending itemized budgets from 1998 to 2020, detailing wages, travel, and witness fees, 
but not providing a breakdown by case. On January 12, 2021, counsel reached out to confirm 
that, when public health guidelines allowed, that a team member would be able to review 
physical files for charging documents and individual costs in files. On January 14, 2022 counsel 
reached out to confirm a time to review and, in the alternative, requested a  by statute 

 search. On January 20, 2022, the county  office provided a list of capital and 
first-degree homicide cases from 2012-2020.  



 

14. On August 26, 2021, counsel submitted a KORA request to the Barton County  
Department. On September 29, 2021, the Barton County  Department provided relevant 
budget documents and reported that they handled no relevant cases between January 1, 2012, to 
January 1, 2020 and therefore had no relevant cost documents. 

15. On August 27, 2021, counsel submitted a KORA request to the Clerk of the Barton County 
District Court. This was forwarded to the Office of Judicial Administration. On January 5, 2022, 
counsel submitted an updated request to the Clerk of the Barton County District Court for all 
complaint(s); the notice of intent to seek the death penalty; the journal entry of judgement; the 
notice of intent to seek a separate sentencing proceeding; the withdrawal of notice of intent to 
seek the death penalty; all financial affidavits; all orders appointing counsel; the notice of filing 
of charge(s), amended charge(s), or additional charge(s); and any documents that appear to be 
related to expenses/costs for all capital and non-capital homicide cases handled by the court 
between January 1, 2012 to January 1, 2020 (hereinafter, the  requested from the 
District  On January 6, 2022, the District Court provided some of these documents.  

16. Chautauqua: On March 19 2020, the Chautauqua County Attorney issued a partial response to 
counsel's February 2020 request. The only information the County Attorney could provide was 
an estimation of approximately $300 in witness fees for homicide cases prosecuted since January 
2017. The County Attorney also confirmed that she did not maintain time-keeping records. She 
also referred counsel to the Clerk of District Court for any lists of capital and non-capital 
homicide prosecutions, the County Clerk of the Court for any annual budgets, and the Office of 
the Attorney General for any documentation of capital prosecutions originating from the County. 
A renewed KORA request was sent to the Chautauqua County  Office in January 
2021, but no additional information was provided.  

17. On August 26, 2021, counsel submitted a KORA request to the Chautauqua County  
Office. On October 8, 2021, the Chautauqua County  Office provided relevant budget 
documents, documentation for personnel who would have assisted or investigated non-capital 
homicides between January 1, 2012, to January 1, 2020, and reported that they handled no 
relevant capital homicide cases between January 1, 2012, to January 1, 2020 and therefore had 
no relevant cost documents for capital homicide cases.  

18. On August 26, 2021, counsel submitted a KORA request to the Clerk of the Chautauqua County 
District Court. This was forwarded to the Office of Judicial Administration. On January 6, 2022, 
counsel submitted an updated request to the Clerk of the Chautauqua County District Court for 
the documents requested from the District Courts. On January 7, 2022, the District Court 
provided some of these documents. 

19. On August 27, 2021, counsel submitted a KORA request to the Chautauqua County  
Office. On September 27, 2021, the Chautauqua County  Office provided relevant budget 
documents and accounts payable, including transcript and jury fees.  

20. Franklin: In February 2020, the Franklin County Attorney provided a partial response to 
counsel  February 2020 request with a list of capital and non-capital homicide cases prosecuted 
since 1994 and associated charging documents as well as non-itemized annual budgets. In 
January 2021, counsel submitted a renewed KORA request to the County Attorney and did not 



 

receive any additional information. In their response to this renewed KORA request, the County 
Attorney noted that prior to his taking over the office in November 2018, the record keeping 

 not  and that no additional responsive information was available.  

21. On August 26, 2021, counsel submitted a KORA request to the Franklin County  Office. 
On October 15, 2021, the Franklin County  Office provided relevant budget documents. 

22. On August 26, 2021, counsel submitted a KORA request to the Clerk of the Franklin County 
District Court. This was forwarded to the Office of Judicial Administration. On December 13, 
2021, counsel submitted an updated request to the Clerk of the Franklin County District Court 
for the documents requested from the District Courts. On December 13, 2021, the District Court 
provided some of these documents. 

23. On August 26, 2021, counsel sent a KORA request to the Franklin County Accounting 
Department. The County Treasurer forwarded this request to the County Clerk who, on August 
30, 2021, provided the relevant budget documents for the Franklin County Attorney from 
January 1, 2012 to January 1, 2020. Additionally, the Franklin County Clerk provided trial funds 
from 2013-2017 that contain expenses for the only capital homicide as well as county staff hours 
and salary for time attributed to that case.  

24. Geary: On February 10, 2020, the Geary County Attorney requested additional time to respond 
to  February 5, 2020, KORA request. In January 2021, counsel submitted a renewed 
KORA request. In February 2021, the County Attorney responded to this renewed request and 
advised that it would take  less than six  to produce responsive records. On August 
26, 2021, counsel submitted a KORA request to the Geary County Accounting Department and 
on August 27, 2021, counsel submitted a KORA request to the Geary County  Office. The 
County Treasurer and the County Clerk forwarded this request to the Geary County  
Office who on September 14, 2021 provided the relevant budget documents for the Geary 
County Attorney for the years 2014, 2016, 2017, 2018, 2019, and 2020; attorney salaries for 
2021; and a list of capital and non-capital homicides from 2012-2020. On September 21, 2021, 
the County  Office provided relevant budget documents for the remaining years of 
2012, 2013, and 2015. On October 5, 2021, the County  Office provided vouchers 
associated with the list of capital and non-capital homicide cases.  

25. On August 26, 2021, counsel submitted a KORA request to the Geary County  Office. 
On August 30, 2021, the Geary County  Office provided relevant budget documents. On 
September 21, 2021, the Geary County  Office provided caseloads and salaries for 
employees involved in a case that would classify as capital murder.  

26. On August 27, 2021, counsel submitted a KORA request to the Clerk of the Geary County 
District Court. This was forwarded to the Office of Judicial Administration. On December 16, 
2021, counsel submitted an updated request to the Clerk of the Geary County District Court for 
the documents requested from the District Courts. On December 22, 2021, the District Court 
provided a portion of these documents. On February 16, 2022, counsel received complete paper 
documents.  



 

27. Harvey: Counsel submitted a KORA request to the Harvey County Attorney on February 5, 2020 
and a renewed request on January 27, 2021 to the newly elected Harvey County Attorney. 
Counsel did not receive a response to either request. As a result, on February 16, 2021, counsel 
notified Harvey County Attorney Jason Lane that they would be pursuing enforcement actions in 
the District Court and attached a draft courtesy copy of the related complaint. Lane responded 
the next day, citing system issues and transition as the reason behind the lack of response. Lane 
requested additional time to process the request and renewed this request in March 2021. On 
April 6, 2021, Lane provided lists, but not charging documents, for capital and non-capital 
homicide cases in the requested time period and lists of decision makers. Lane referred counsel 
to the Harvey County Office of Administration for annual budgetary information and noted that 
the  County  Office does not segregate costs and time-keeping specific to the 
prosecution of capital homicide cases from general  

28. On August 26, 2021, counsel submitted a KORA request to the Harvey County  Office 
and the Harvey County Accounting Department. The County Treasurer and Sheriff forwarded 
this request to the County Counselor who provided the relevant budget documents for the Harvey 
County  Office and the Harvey County  Office for the years 2013, 2016, and 
2017 on October 11, 2021. On October 22, 2021, the County Counselor provided relevant budget 
documents for both offices for the years 2012, 2014, 2015, 2018, 2019, and 2020. 

29. On August 27, 2021, counsel submitted a KORA request to the Clerk of the Harvey County 
District Court and the Harvey County  Office. This was forwarded to the Office of 
Judicial Administration who provided suggestions. On December 16, 2021, counsel submitted an 
updated request to the Clerk of the Harvey County District Court for the documents requested 
from the District Courts. On December 17, 2021, the District Court provided some of these 
documents.  

30. Johnson: On July 31, 2020, the Johnson County District Attorney acknowledged receipt of the 
July 31, 2020, KORA request. In December 2020, the District Attorney stated that review was 
still in progress. In March 2021, the District Attorney provided an update that the review would 
be finalized soon. In May 2021 the District  office responded, directing counsel to the 
Johnson County Budget and Financial Planning Department for any historical budget data and 
employee salary information, and noting that there were no responsive cost documents because 
the  County District  Office does not track billable hours or keep timesheets 
related to specific  

31. On August 26, 2021, counsel submitted a KORA request to the Johnson County  Office. 
On October 14, 2021, the Johnson County  Office provided relevant documents.  

32. On August 27, 2021, counsel submitted a KORA request to the Clerk of the Johnson County 
District Court. This was forwarded to the Office of Judicial Administration. On December 20, 
2021, counsel submitted an updated request to the Clerk of the Johnson County District Court for 
the documents requested from the District Courts. On February 8, 2022, the District Court 
provided some of these documents. 

33. Labette: On February 13, 2020, the Labette County Attorney acknowledged receipt of the 
February 5, 2020 request. Later that month, the County Attorney's office requested additional 



 

time to process the request. On January 27, 2021, counsel submitted a renewed KORA request. 
On March 2, 2021 the Labette County Attorney supplied only budget information for 2013 to 
2021. On March 8, 2021 counsel replied, requesting cost estimates for searching individual files 
for cost information. This estimate was not forthcoming despite follow up by counsel in July and 
August. On August 25, 2021 the County Attorney requested a phone call, which took place on 
August 26, 2021. The next day the County Attorney provided in writing a confirmation of the 
information provided on the call including that the Labette County  Office did not 
keep time keeping records and that there were no expert costs expended by the office on 
homicide cases between 2012 and 2019. The County Attorney also referred counsel to the 
Attorney  Office for information about the capital case charged in that period. 

34. On August 26, 2021, counsel submitted a KORA request to the Labette County  Office 
and the Labette County  Office. On September 10, 2021, the Labette County  
Office provided relevant budget documents for the Labette County  Office.  

35. On August 26, 2021, counsel submitted a KORA request to the Clerk of the Labette County 
District Court. This was forwarded to the Office of Judicial Administration who provided 
suggestions. On January 5, 2022, counsel submitted an updated request to the Clerk of the 
Labette County District Court for the documents requested from the District Courts. On January 
6, 2022, the District Court provided some of these documents. 

36. Pratt: On February 5, 2020, counsel submitted a KORA request to the Pratt County Attorney. On 
February 17, 2020, the Pratt County Attorney provided a list of charged homicide cases, all of 
which were referred to and prosecuted by the State Attorney  Office. On costs, the 
County Attorney provided its annual budget and expert witness consulting costs for a single case.  

37. On August 26, 2021, counsel submitted a KORA request to the Pratt County  Office. On 
September 7, 2021, the Pratt County  Office provided relevant budget documents and 
reported that they handled no relevant cases between January 1, 2012, to January 1, 2020 and 
therefore had no relevant cost documents.  

38. On August 27, 2021, counsel submitted a KORA request to the Pratt Police Department. On 
August 31, 2021, the Pratt Police Department directed the inquiry to the Pratt Finance Director. 
On September 17, 2021, the Pratt Finance Director provided annual certified budget sheets from 
2012-2020 and budgets for 2012-2020.  

39. On August 26, 2021, counsel submitted a KORA request to the Clerk of the Pratt County District 
Court. This was forwarded to the Office of Judicial Administration. On December 17, 2021, 
counsel submitted an updated request to the Clerk of the Pratt County District Court for 
documents requested from the District Courts. On December 17, 2021, the District Court 
provided some of these documents.  

40. On August 26, 2021, counsel submitted a KORA request to the Pratt County Freedom of 
Information Officer. On August 27, 2021, this request was forwarded to the Pratt County District 
Court Clerk and the Pratt County Attorney. On September 17, 2021, and October 13, 2021, the 
Pratt County Attorney provided relevant cost-related documents for two homicide cases 



 

prosecuted in the county between January 1, 2012, and January 1, 2020, as well as county budget 
documents. 

41. Riley: On February 10, 2020, the Riley County Attorney responded to  February 5, 
2020, KORA request. They produced cost information included budgets going back to 2018, but 
referred counsel to the Riley County  Office for historical budget information prior to that 
date. The County Attorney also provided a cost estimate for additional research into cost 
information. On May 20, 2021 counsel flagged outstanding documents to the County Attorney. 
On September 9, 2021 the County  Office provided additional information on costs, 
however noting that the office did not track hours spent on each case or the  of hours 
spent preparing and or responding to motions and preparing for t  The County Attorney did 
provide   by case, totaling $34,308.26. 

42. On January 12, 2021, counsel sent a KORA request to the Riley County Clerk. The County Clerk 
forwarded this request to the Deputy Riley County Counselor who provided the budget 
information for the Riley County Attorney from January 1, 2012 to January 1, 2020.  

43. On August 26, 2021, counsel sent a KORA request to the Riley County Police Department. On 
November 22, 2021, the Riley County Police Department provided budget information from 
2012-2020 and the number of hours spent and costs associated with investigating 22 non-capital 
homicides from 2012-2020.  

44. On August 27, 2021, counsel sent a KORA request to the Riley County District Court. Following 
discussions with the Office of Judicial Administration, counsel sent an updated request on 
December 13, 2021, to the Clerk of the Riley County District Court for documents requested 
from the District Courts. The Riley County District Court provided some of these documents on 
December 22, 2021 and January 28, 2022. 

45. Saline: On February 5, 2020, counsel sent a KORA request to the Saline County Attorney. On 
February 11, 2020, the County Attorney responded by email and provided the annual budget for 
the County Attorney from 2001 to 2020. The County Attorney also responded that  such 
documents  relating to prosecuting capital cases and non-capital homicide cases, but did 
provide an  of expenses for homicide  by year, that did not include time 
keeping records and included  costs of photographs, exhibits, witness  Counsel 
submitted an updated KORA request January 12, 2021, identifying a capital case charged in 
2017 and requesting associated costs as well as requesting the underlying documentation for the 
unofficial tab provided in February 2020. An additional request was made by counsel March 17, 
2021, identifying another capital case charged in the requested time period. No additional 
information was provided by the County Attorney who replied I  know the numbers for 
costs or hours handling capital  and referred counsel to the Saline County  
Office and the Clerk of the Court. 

46. On August 26, 2021, counsel sent a KORA request to the Salina City Police Department. On 
November 17, 2021, and November 19, 2021, the Police Department provided 2012-2020 
budgets, overtime hours submitted by police officers and some civilian support staff, salaries, 
and benefits of identified officers and support staff broken down by homicide. 



 

47. On August 26, 2021, counsel sent a KORA request to the Saline County  Office. The 
Office provided budget information on August 30, 2021. 

48. On August 26, 2021, counsel sent a KORA request to the Saline County District Court. This was 
forwarded to the Office of Judicial Administration. On December 12, 2021, counsel submitted an 
updated request to the Clerk of the Saline County District Court for the documents requested 
from the District Courts. The Saline County District Court provided some of these documents on 
January 3, 2022, January 7, 2022, January 26, 2022, and January 27, 2022. 

49. On August 26, 2021, counsel sent a KORA request to the Saline County Clerk. On August 27, 
2021, this request was forwarded to the Saline County Attorney who responded that none of the 
requested documents were available on October 6, 2021. 

50. On August 26, 2021, counsel sent a KORA request to the Saline Accounting Department. On 
September 9, 2021, the Department provided payroll information for all employees in the County 
Attorney s Office.  

51. Sedgwick: On April 2, 2020, counsel sent a request to the Sedgwick District Attorney requesting 
data related to decisions to seek the death penalty, training materials for prosecutors, and costs 
associated with prosecuting capital cases. On June 5, 2020 the Office of the District Attorney 
provided a response to the KORA request and on June 19, 2020, the Office of the District 
Attorney provided cost estimates for providing annual budgets and expenses related to criminal 
cases. The District Attorney also stated that they did not maintain records regarding staff time 
spent working on homicide cases and did not have compensation data to determine the salaries of 
staff during the time they worked on specific cases. For the latter they referred counsel to the 
Sedgwick County Division of Finance. On March 30, 2021, the District Attorney provided 
counsel with their budget for years 1994 through 2002 as well as case related payments for 813 
cases where one or more deaths occurred between the dates of July 1, 1994 and August 2, 2020. 

52. On August 30, 2021, counsel sent a KORA request to the Wichita Police Department. On 
October 13, 2021, the Department provided annual budget information.  

53. On August 30, 2021, counsel sent a KORA request to the Sedgwick  Office. On 
September 10, 2021, and October 28, 2021, the  Office provided the following 
information: annual budgets from 2007-2021; annual benefit rates from 2012-2020; excel 
spreadsheet representing all officers who worked on a homicide case from 2012-2020; and excel 
spreadsheet including a list of names and dates corresponding to each officer who worked on 
homicide cases from 2012-2020. 

54. On August 30, 2021, counsel sent a KORA request to the Wichita State University Police 
Department. On December 10, 2021, Wichita State University General  Office 
provided records of the  involvement in one investigation and annual budget 
information. 

55. On August 30, 2021, counsel sent a KORA request to the Sedgwick County District Court. This 
was forwarded to the Office of Judicial Administration. On January 25, 2022, counsel submitted 
an updated request to the Clerk of the Sedgwick County District Court for the documents 
requested from the District Courts. The Sedgwick County District Court provided some of these 



 

documents on February 9, 2022, February 10, 2022, February 11, 2022, February 16, 2022, 
February 22, 2022, February 25, 2022, and February 28, 2022. 

56. Shawnee: On February 5, 2020, counsel submitted a KORA request to the Shawnee District 
Attorney. On January 13, 2021, counsel submitted a renewed KORA request to the District 
Attorney requesting all documents on the costs of investigating, charging, or prosecuting of 
capital and non-capital homicides between January 1, 2012 and January 1, 2020. On January 15, 
2021, the District Attorney responded noting that they were unable to provide expert fees or time 
keeping records and referring counsel to the Clerk of the District Court for witness fees. On 
January 26, 2021, the District Attorney submitted an additional response noting that it was not 
possible to determine staff time on a particular case, but offered to provide information on the 
special fund created by the County Commission authorized by the District  Office for 
any special costs related to prosecuting capital cases. Upon submission of payment, the Shawnee 
District  Office provided cost documentation including information on budget line 
items and totals for the Special Account for Capital Murder, fiscal year 2014-15, trial expenses 
for fiscal year 2015-18, and information on employee salaries and benefits.  

57. On August 26, 2021, counsel submitted a KORA request to the Topeka Police Department. On 
September 1, 2021, the Department provided annual budget information for fiscal years 2012-
2020. 

58. On August 26, 2021, counsel submitted a KORA request to the Shawnee County  
Office. On September 9, 2021, and November 18, 2021, the Office provided the following 
information: budgets from 2012-2020; a table of case numbers and types; and a table of hours 
worked during each pay period by the officers assigned to the case while the case was active, 
along with their wages at the time of the respective case and any overtime. 

59. On August 26, 2021, counsel submitted a KORA request to the Shawnee County District Court. 
This was forwarded to the Office of Judicial Administration. On December 13, 2021, counsel 
submitted an updated request to the Clerk of the Shawnee County District Court for the 
documents requested from the District Courts. The Shawnee County District Court provided 
some of these documents on January 11-14, 2022, and February 4, 2022. 

60. On January 13, 2021, counsel submitted a KORA to the Shawnee County Clerk requesting the 
annual budget of the District At  Office and costs related to the adjudication of capital 
and non-capital homicide costs. The Shawnee County clerk referred this request to the Deputy 
District Attorney who on January 20, 2021, provided the annual budgets for their office for 
2012-2019. On August 26, 2021, counsel submitted another KORA request to the Shawnee 
County  Office and Accounting Department. On August 27, 2021, this request was 
forwarded to the Shawnee County District  Office. On September 17, 2021, the 
District Attorney reported that they had provided all information in their possession. 

61. Wyandotte: On February 5, 2020, counsel submitted a KORA request to the Wyandotte County 
District Attorney. On February 7, 2020, counsel received an email response requiring that a 
request be made through a specific portal; the request was resubmitted through this platform on 
July 31, 2020. On July 31, 2020, Wyandotte County acknowledged receipt of the Request and 
assigned it reference number 20-1541. Wyandotte County did not respond again to Mr.  



request until September 25, 2020.  On this date Wyandotte Public Records division
sent Mr. Conley an unsigned email stating they had reviewed the request and determined none of
these records exist in their office.  The email stated that District Court may have
On January 22, 2021, counsel sent the District office a draft courtesy copy of a
complaint seeking additional information. On January 25, 2021, the District Attorney's Office
responded referring counsel to the District Court for criminal case records and Unified
Government Accounting for records regarding costs. On this same date the District
Office provided three case names. On February 3, 2021, counsel submitted KORA requests to
the District Office and Accounting Department. On February 26, 2021, the
Accounting Department provided amended and actual budgets of the District Attorney between
2011 and 2020 as well as expenditures, not broken down by case, but including, among other
items, witness fees and travel costs. On May 12, 2021 the District Attorney's Office provided a
list of homicide cases between 2012 and 2020.

62. On August 26, 2021, counsel sent a KORA request to the Kansas City Police Department. On
September 27, 2021, the Department provided their annual budgets from 2012-2020.

63. On August 26, 2021, counsel sent a KORA request to the Wyandotte County Office.
On September 21, 2021, the Office provided their annual budget documents.

64. On August 26, 2021, counsel sent a KORA request to the Wyandotte County District Court. This
was forwarded to the Office of Judicial Administration. On December 16, 2021, counsel
submitted an updated request to the Clerk of the Shawnee County District Court for the
documents requested from the District Courts. The Wyandotte County District Court provided
certain of these documents on February 11, 2022. On February 16, 2022, counsel followed up for
additional documents. The Wyandotte County District Court provided certain of these documents
on February 17, 2022.

I declare under the penalty of perjury of perjury under the laws of North Carolina that the

foregoing is true and correct and was executed this 4th day of March in Durham, North Carolina.

_____________________________

       Olivia Ensign
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