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Thank you for the opportunity to provide public comment on the Kansas Department of Health and
Environment’s proposed changes to Kansas Administrative Regulation 28-17-20, which relates to the
process for making changes to birth certificates.

The American Civil Liberties Union (ACLU) of Kansas, a membership organization dedicated to
preserving and strengthening the constitutional liberties afforded to every resident of Kansas, strongly
opposes the proposed changes to K.A.R. 28-17-20.

The change will cause serious harm to a small and vulnerable group of Kansans who
are transgender. The policy would unduly burden transgender residents and increase the
likelihood that they will face ongoing stigmatization and harassment in their daily
encounters. Having a birth certificate that misrepresents one’s lived gender or that conflicts
with their other identity documents (e.g. driver’s licenses and Social Security cards) “outs” a
transgender person in any situation in which he or she needs to show the document. Being
“outed” in civic, professional, medical, or other settings violates the privacy of transgender
people, exposes them to the risk of discrimination based on their transgender status and
gender identity, and “may have a deleterious impact on a person’s social integration and
personal safety.”! Additionally, it is painful to have a key identity document that conflicts
with who you are.

Inaccurate identity documents may invite discrimination against transgender individuals.
Some common situations where a birth certificate is required and its failure to match a
person’s appearance and other identity documents can lead to discrimination include:

o Applications for employment and housing.

o Application for the first issuance of a passport.?

o Application for a mortgage from a large privately-owned mortgage bank.?

o Commencement of a new job, where employment may be contingent on the

production of identity documents.

In each of these cases, individuals may be required to produce a birth certificate as well as
other identity documents. If these documents fail to match each other, or the person’s
appearance, the consequences for the individual can be severe, discriminatory, or even
dangerous.

Transgender people face pervasive discrimination in many aspects of their lives. For
example, in a 2011 national survey nearly half (47%) of transgender persons surveyed
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reported being fired, not hired, or denied a promotion because they are transgender.* The
lack of proper identification contributes to this discrimination.® In any of the above
situations, a transgender person, in providing their identity documents, is forced to disclose
their transgender status. In doing so, they are at serious risk of discrimination in housing,
public accommodations, and/or employment.

Additionally, some states, such as Kentucky, prohibit transgender people from updating the
gender marker on their driver’s license unless they can present an amended birth certificate.®
Other states, such as lowa, require either an amended birth certificate or a court order,
making it very difficult if not impossible to update the gender on their license. Transgender
Kansans who move to those states may be forced to retain not only inaccurate birth
certificates, but inaccurate driver’s licenses as well.

Preventing transgender people from updating identification documents to match their
gender identity is inconsistent with medical standards of care. Obtaining identification
that accurately reflects a person’s gender is a key part of one’s gender transition and often is
part of the treatment for gender dysphoria. The World Professional Association for
Transgender Health has adopted global Standards of Care for the health of transsexual,
transgender, and gender nonconforming people. Among the recognized therapeutic options
available to treat gender dysphoria are social changes in gender expression, including
“changes in name and gender marker on identity documents.”” The inability to obtain
accurate identity documents can impede social role transition and have negative effects on a
transgender person’s health and wellbeing.

The American Psychological Association, for example, has urged governments to provide
“access to identity documents consistent with their gender identity and expression which do
not involuntarily disclose their status as transgender for transgender people who permanently
socially transition to another gender role.”®

The proposed regulation is out of step with nearly every other jurisdiction in the United
States. The proposed regulations would make Kansas one of only four states that preclude
transgender people from ever obtaining a birth certificate that matches the gender they live
every day.

By contrast, the trend in the federal government and many other states has been to modernize
the standards applicable to changing the gender on a transgender person’s identity documents
to bring them more into line with currents medical standards. For example:

o The federal government does not require surgery to correct the gender marker
for passports, consular reports of birth abroad, green cards, naturalization
certificates, and social security records, but instead requires proof of
“appropriate clinical treatment for gender transition to the new gender” or
evidence that a person is intersex and the gender marker should be corrected.®

o Twelve states (California, Connecticut, Hawaii, lowa, Maryland,
Massachusetts, Minnesota, New York, Oregon, Rhode Island, Vermont, and
Washington) and the District of Columbia no longer require surgery to correct
the gender marker on a birth certificate.°



The American Medical Association and other leading medical organizations recommend that
states eliminate any requirement that an individual undergo surgery in order to update his or
her birth certificate and adopt statutes and policies that “acknowledge that the correct course
of treatment for any given individual is a decision that rests with the patient and their
physician.”!

We urge the rejection of the proposed changes to K.A.R. 28-17-20 on these grounds.
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