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II.

STATEMENT OF ISSUES

Whether it is a violation of the Kansas Open Records Act (KORA) for a government
agency to modify the functionality of its own database and eliminate an unnecessary

report that is neither required by law nor desired by the agency.

Whether charging less than the actual cost of furnishing requested records can be

deemed an unreasonable fee under KORA.



STATEMENT OF FACTS

L Overview of the Voter Registration Database System
A. The Voter Database — ELVIS

Kansas maintains a single unified relational database for voter information, the
Election Voter Information System (ELVIS), used jointly by county election officers and
the Secretary of State (“Secretary”). R. [, 369 §2; R. I, 184-85 2. The Help America Vote
Act of 2002 (HAVA) requires each state to maintain “a single, uniform, official,
centralized, interactive computerized statewide voter registration list.” 52 US.C. §
21083(a)(1)(A). State law directs the Secretary to “establish a centralized voter registration
database. Such database shall include all necessary voter registration information from

every county . ...” K.S.A. 25-2304(b).

State and Federal law specify what voter information must be maintained. The
“necessary voter registration information” is generally specified in K.S.A. 25-2305, 25-
2305a, 25-2306, and 25-2309(b). Additionally, the National Voter Registration Act
(NVRA), 52 U.S.C. § 20507(1)(1); and HAVA, 52 U.S.C. § 21083(a)(1)(A), specify other

mandatory voter data.

The Secretary oversees the database, can view individual voter data, can produce
certain reports from that data but cannot alter any voter’s record. R. I, 369 {4-6; R. II, 3
95¢c. The Secretary contracted with Elections Systems and Software (ES&S) to create and
host the voter database for Kansas. R. 1,317 19; R. I, 187 7. The counties use the database

and only counties may enter or modify voter data. R. I, 369 q{4-6; R. II 3 §5d; K.S.A. 25-
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2304(c). State law places the duty on county election officers to provide voter registration
data that is “required to be kept” available for public inspection, requires payment of
production costs, and specifies what voter information to redact. K.S.A. 25-2320; K.S.A.

25-2309(1), (3); see also K.S.A. 45-221(a)(51); K.S.A. 75-3520(a)(3), among others.

ELVIS contains all statutorily mandated voter data and can create standard reports
containing requested data. R. I, 369 994, 6. ELVIS also contains optional supplementary
data and functions, not required by law, such as the function at issue here, an optional

means for counties to track the status of individual provisional ballots. R. I, 185 993, 4.
B. Provisional Ballots

Provisional ballots are required by both federal and state law. 52 U.S.C. 21082;
K.S.A. 25-409, K.S.A. 25-1122(d). A “provisional ballot” is a ballot that is challenged,
e.g., voter’s name not in the poll book, signature issue on mail ballot envelope, no photo
ID, or name change. See R. I, 199 q5. The challenged ballot is placed in an envelope marked
provisional and a new voter registration form is completed and attached. K.S.A. 25-409(b).
The county election staff will review each provisional ballot and make a recommendation
to the county board of canvassers on which provisional ballots should be counted and
which rejected, with the ultimate decision belonging to the county board of canvassers.

K.S.A. 25-3107(a); R. I, 185 95.

A small group of provisional ballots can be “cured” by the voter before the county

canvass, specifically those deemed provisional for missing or mismatched signatures on



mail ballot envelopes, K.S.A. 25-1124(b), (h), and for voters who did not have photo ID at

the polling place. K.S.A. 25-2908(d).

It 1s the county election officer’s statutory duty to contact voters with signature
issues on their mail ballots. K.S.A. 25-1124(b), (h). There is no guidance or standard
procedures on how to track curing of provisional ballots. The Secretary has no roll in
processing or tracking the status of individual provisional ballots. R. I, 370 q10. It is

entirely a county responsibility.
C. Provisional Ballot Detail Report

One of the optional functions that the vendor, ES&S, included with the ELVIS
database was a software feature that could generate a pre-formatted provisional ballot detail

report (“the Report”). R. [, 370 11; R. I, 185-86 |4, 5.

The Report is, in essence, an electronic notepad that county election officers could
use, at their discretion, to track the status of some or all individual provisional ballots. R.
I, 369 997-9; R. 1, 185-86 Y4, 5. Some counties use the Report, and some do not. /d. Since
it was an optional tool, there were no standard procedures or guidelines on its use, resulting
in the counties that used it using it in different ways and updating information at different
times. R. I, 369 §7; R. 1, 185-86 94, 5. Moreover, the Report was not intended as a
permanent record as it was modified constantly, and, after the county canvass, was erased

to prepare for the next election. R. I, 369 {47-9; R. I, 40 §32; R. I, 380, n.5.

Nothing in Kansas law requires the creation or maintenance of any status reports on

provisional ballots. See R. I, 185 q3; R. I, 337. The state record retention schedules for the
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Secretary and for county election officers do not reference provisional ballots. See
https://www kshs.org/recmgmt/retention schedule entries/search/agency:000-105  and

https://www kshs.org/recmgmt/retention schedule entries/search/agency:622.

The Secretary has no use for the Report. R. I, 185-86 4, 5. The Secretary cannot

confirm the accuracy of the Report. R. I, 186 5.
I1. The Events Leading Up to This Litigation

On September 4, 2019, the Secretary first learned of the existence of and his ability
to generate the Report when Plaintiff submitted a KORA request for it. R. I, 370 11; R. I,
185 92. The Secretary then asserted an exemption to KORA under the Help America Vote
Act (HAVA), 52 US.C. § 21082(a) (“Access to information about an individual
provisional ballot shall be restricted to the individual who cast the ballot.”). Between June
24, 2020, and July 24, 2020, the parties litigated the asserted HAVA exemption. The
District Court determined that the exemption did not apply and directed the Secretary to
produce the Report. Loud Light, et al. v. Schwab; 2020-CV-343, Kan. 3d Jud. Dist. Ct. (Jul.

24,2020); R. 1, 370-71 §913-17; R. 1L, 3-4 q95e, £.

Following the District Court’s July 24, 2020, decision, the Secretary decided to
discontinue the software functionality that could generate a report that was not required by
law, a report unnecessary for agency operations, and a report the accuracy of which the

Secretary could not confirm. R. I, 185-86 4-5.

In early 2020, Plaintiff had informed the Secretary that he intended to seek the

provisional ballot detail report for the 2020 primary and general elections. R. I, 370 q16.

11



On August 4, 2020, and August 11, 2020, Plaintiff requested and received the statewide

provisional ballot detail report for the 2020 primary election. R. I, 371 {18; R. II, 4 {5g.

On August 13, 2020, less than three weeks after the District Court’s ruling, the
Secretary asked the database contractor, ES&S, to remove and discontinue the statewide
provisional ballot detail report function from its ELVIS database software. R. I, 371 q19;

R. 1, 80; R. 11, 4 95;. This did not affect the counties’ ability to use or generate the Report.

On September 9, 2020, Plaintiff sent an email to the Secretary stating that he
“plan[ned] to KORA the Provisional Detail Report for the primary once it’s (relatively)
fully updated. Do you have a status on that? Should I go ahead and officially request it?”
R. 1, 371 920. The Secretary responded that afternoon by providing an updated copy of the

statewide provisional ballot detail report. R. I, 371 §21.

On September 11-13, 2020, ES&S took the ELVIS database offline for three days,
made substantial upgrades, and discontinued the statewide provisional ballot detail report

functionality. R. I, 371 §23; R. I, 175.

Up to that point, the Secretary had never charged Plaintiff any fee to obtain any of

the Reports. R. I, 371 §22; R. II 4 q5k.

On October 6, 2020, weeks after the functionality had been discontinued, Plaintiff
again requested the statewide report for the August 2020 primary election. R. I, 371 424;
R. 114 q51. Between October 6 and October 14, 2020, Plaintiff and the Secretary exchanged

emails regarding updates on the request. R. I, 371 25; R. II 4 {5m.

12



On October 14, 2020, the Secretary informed Plaintiff in an email that after the
September 2020 changes to ELVIS, the Secretary no longer had the capability to generate

the requested report. R. I, 372 927; R. I, 17; R. 11 5 {5n.

From October 17-23, 2020, there was an exchange of e-mails between Plaintiff and
the Secretary regarding the Secretary’s inability to produce the requested report, with the
Secretary asserting that the Report was not in its possession and that it could not generate
the Report, referencing K.S.A. 45-217(j)(1). R. I, 372 §428-30; R. I, 180. On October 23,
2020, Plaintiff asked the Secretary to provide an estimate “that is reasonable to pull every

individual file to assess the provisional status.” R. I, 372 {428-30.

At that time, Plaintiff was aware of two options to obtain the requested data — either
get the Report from the counties, R. I, 40 433, or have the Secretary’s staff, during the lead—
up to the presidential election, review each of 1.9 million individual voter records. R. I,
373 q31; R. I, 186-87 7. The second option was not feasible. /d. The Secretary then, on
his own initiative, asked the database vendor, ES&S, if there was a third option to pull the

requested data. /d.

On October 27, 2020, the Secretary learned and immediately informed Plaintiff that
ES&S could write a software script to pull the requested data and that it would cost $522.
R. 1,369 93; 372-73 §31; R. I, 61; R. 11, 5 §Y5p, q. The Secretary told Plaintiff that ES&S
would not begin work to pull the data until Plaintiff paid the $522, and that “ES&S could
not confirm when the data specialist could begin the work order after being told to start,

since the election 1s creating unpredictable workflow.” R. I, 373 §32; R. I, 61. On October

13



29, 2020, the Secretary confirmed to Plaintiff that ES&S verified that the Secretary had no

capability to generate the Report. R. I, 60.

Plaintiff did not pay the fee or ask the Secretary to proceed with the ES&S data pull.
Instead, he tried to obtain the information from counties. R. I, 373 §31. Plaintiff claimed
this effort was largely unsuccessful because of the short time frame and lack of prompt
response from some counties, R. I, 373 9§31, presumably because they were preoccupied

with running the 2020 election.

On November 2, 2020, the day before the national election, Plaintiff tried to reopen
the initial lawsuit, but his claim was rejected by the District Court the day after the election.
Loud Light, et al. v. Schwab; 2020-CV-343, Kan. 3d Jud. Dist. Ct. (Nov. 4, 2020). The
litigation at issue here was commenced on December 15, 2020, R. I, 8; with summary

judgment granted to the Secretary on October 13, 2021. R. I, 367.

ARGUMENT AND AUTHORITIES

INTRODUCTION

What Plaintiff is asking this Court to do is truly astonishing. Plaintiff is claiming
that KORA allows any requester of records to force a government agency to maintain in
perpetuity a database function to produce a report that is not required by law, the agency
does not use, the agency does not want, and 1s available from other government agencies,

all because the requester might want the record again in the future. Asserting that a KORA

14



requester can hijack a government agency’s internal management and record keeping
system and stop any modifications, simply because the requester might want something in

the future, 1s stunning in its audacity.

ISSUE1: THE SECRETARY’S DECISION TO DISCONTINUE THE
OPTIONAL REPORT WAS NOT A VIOLATION OF KORA

Standard of Review:

Appellee concurs with Plaintiff’s statement of the standard of review for summary
judgment and statutory interpretation.
Introduction:

This Court should affirm the District Court’s well-reasoned grant of summary
judgment to the Secretary, which concluded that the Secretary’s actions were not a KORA
violation. Plaintiff’s primary theory seems to be that because he may make future requests
for the Report, KORA prohibits the Secretary from ever discontinuing the software
function that generates the Report. Thus, Plaintiff reasons that by removing an unnecessary
and undesired function, not required by law, the Secretary has violated KORA. Plaintiff’s
theory is wrong for several reasons.

A. Plaintiff’s Claim is Not Actionable Under KORA

The Secretary’s decision to discontinue the software function is not actionable under
KORA because without the optional software function there can be no public record. The
District Court applied the correct analysis for data that is not statutorily mandated: “as long
as ELVIS is programmed to produce a statewide provisional ballot detail report, the Report

1s a public record. If ELVIS is no longer programmed to produce a statewide provisional

15



ballot detail report, there can be no report.” R. I, 379. If the data had been statutorily

mandated, then there would be a duty to have a method to produce it.

1. A Software Function in a Database is Not a “Public Record”

The Secretary discontinued an optional software function, used only at state level,
to generate an unnecessary, unwanted, and inaccurate report. The Secretary did not remove
the underlying provisional ballot data from the ELVIS database entered and used by the
counties. The District Court correctly concluded that a software function “is not a public
record,” R. I, 379, see also 377, defined as “recorded information, regardless of form,
characteristics, or location, which is made, maintained, kept, or possessed by any public
agency.” K.S.A. 45-217(j)(1)(A).! It is, instead, a set of software instructions. See K.S.A.
45-221(a)(16) (excluding from KORA “[s]oftware programs for electronic data processing
and documentation thereof””). Moreover, to the extent Plaintiff claims the software function
was a public record, “[n]othing in [KORA] shall be construed to require the retention of a

public record . . .” K.S.A. 45-216(b).

Plaintiff, in his initial Complaint, apparently realizing that if there was no record
then KORA could not apply, also asserted an alternative claim that the Secretary destroyed
government records. R. I, 16; R. I, 44-47. This claim was properly rejected by the District

Court when it concluded that under K.S.A. 45-402(d) “the computer program at issue is

' In the 2021 legislative session, K.S.A. 45-217, KORA definitions, had three new terms
added, changing “public agency” from K.S.A. 45-217(f) to (i), and “public record” from
K.S.A. 45-217(g) to (j). This brief uses the subparagraphs used in the District Court’s
Memorandum and Order, i.e., K.S.A. 45-217(1) and (j). The definitions did not change. R.
I, 376 n 4.
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not a government record” and that K.S.A. 25-2709(5) did not apply because the provisional
ballot report was not an “abstract” of a voting record. R. I, 379-381, 383-385. Plaintiff has

abandoned on appeal claims that the Secretary’s action destroyed government records.

2. At the Time of the Request, the Secretary Did Not Possess and Lacked
the Capability to Produce the Report

A fundamental axiom of KORA 1is that there is no statutory duty for a public agency
to create a record by compiling information to respond to a request. KORA does not
“impose a duty to create a record in order to respond to a request for information.” Kan.
Atty. Gen. Op. 2002-29.2 “[I]t is clear that a public agency is only required to make
available to the public those records which it makes, maintains, keeps or possesses.” Kan.
Atty. Gen. Op. 93-126, at 2; Kan. Atty. Gen. Op. 87-137, at 4 (same); Kan. Atty. Gen. Op.
86-43, at 2 (same). KORA only requires a public agency to produce public records that it
has the capability to produce at the time of the request. Kan. Atty. Gen. Op. No. 2002-29,

n.10.

The Secretary first learned of the database function in September 2019. Once the
July 2020 District Court decision concluded the asserted HAVA exemption did not apply,
the Secretary generated the Report in response to KORA requests. The last time the

Secretary produced the Report was on September 9, 2020.

But after the September 11-13, 2020, upgrade to ELVIS, the Secretary lacked the

capability to generate the Report. The Secretary, therefore, at the time of the request, could

2 All Attorney General Opinions are located at https://ksag.washburnlaw.edu/ and cite to
the original pagination, if any.
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not make, maintain, keep or possess the Report. See K.S.A. 45-217(j)(1). It cannot,
therefore, be argued that the Report requested on October 6, 2020, was, at that time, a

public record possessed by the Secretary or capable of being produced by the Secretary.

The District Court correctly observed that “[t]here is no statute within or apart from
KORA that requires the Secretary of State to create a statewide provisional ballot detail
report either by hand or electronically.” R. I, 377. Creation, retention, and disposition of
government records is a cradle to grave system controlled by statute and retention
schedules set out in  regulation. K.S.A.  75-3504; See  gemerally
https://www kshs.org/recmgmt/retention schedule entries/browse. The statutes and
retention schedules are silent concerning provisional ballot status.

3. The Requested Data was Available to Plaintiff from other Public
Agencies

A critical point that Plaintiff fails to directly address is that the requested records
from ELVIS were always available to him through the counties. The public policy of
K.S.A. 45-216(a) that all records are “open for inspection by any person unless otherwise
provided by this act” was not dishonored by the Secretary’s decision to discontinue the
unnecessary statewide database function. The data was still available. Plaintiff’s assertion
that the Secretary’s actions resulted in “placing sole access to those records in the hands of

a third-party technology provider” is not accurate. Plt. Br. at 25 (emphasis added).

The situation presented here is one where two different agencies, the Secretary and
the counties, had access to the same unified database. After the Secretary’s capability to

generate a statewide report ended, the counties continued to have the ability to create

18



county reports. There is no statutory requirement that every entity involved with the ELVIS
database must provide redundant access to the same optional data by way of the same
reports. The legislature is fully capable of placing a duty on an agency to make specific

records available to the public. K.S.A. 25-2320 (county); 52 U.S.C. § 20507(1)(1) (State).

The situation here is different than those previously addressed by the Court or the
Attorney General. In Wichita Eagle v. Simmons, 274 Kan 194, 221-222, 50 P.3d 66 (2002),
the Court addressed the situation where two agencies each had in their possession copies
of the same requested records. In that situation, the Court held that nothing allows “a public
agency to refuse to produce [its copy of the] records because such records are available
from another” public agency. But here, only one agency, the county election officer and

not the Secretary, can produce the record.

The Attorney General addressed a different situation where a single public agency
had alternative means available to access the same record, and after noting that although
“KORA does not speak to situations involving the availability of two alternative means of
access,” concluded that the public agency could restrict one means of record access “as
long as the county maintains some other [alternative] means of access.” Att’y Gen. Op. No.

95-64, at 3 (paper records and online fee-based service)

Additionally, the Attorney General opined on a request for a public agency to create
an alternative means of records access, “a public agency is not required under the KORA

to write a computer program if the information requested is available in existing records.
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While an individual has the right to obtain copies of public records, there is no right to

obtain the records in the least expensive manner.” Att’y Gen. Op. No. 87-137, at 4.

4, The Potential for Future KORA Requests Cannot Be Used to Prevent
An Agency from Making Discretionary Management Decisions

To the extent that Plaintiff claims that the Secretary violated KORA because the
Secretary was aware that Plaintiff might request a provisional ballot detail report in the
future, the claim fails as a matter of law. KORA requests are requests for existing records,
not future ones. K.S.A. 45-217(j)(1) uses present tense verbs to define a “public record” —
“made, maintained or kept by or 1s in the possession of.” “If a record 1s not yet in existence,
it 1s not ‘recorded information’ as of the date of the request and so does not meet this
definition and 1s not a public record.” Att’y Gen. Op. No. 98-51, at 2; see also Theresa
Marcel Nuckolls, Kansas Sunshine Law: How Bright Does It Shine Now? The Kansas

Open Meetings and Open Records Act, 72-May J. Kan. B.A. 28, 30 (May 2003).

When it was available to him, the Secretary produced the provisional ballot report
each time Plaintiff submitted a request, with the final production on September 9, 2020. R.
I, 371 918, 20, 21. At that time, the process of discontinuing the software functionality

was already pending. R. I, 371 19.

Plaintiff cannot use the potential for future requests to hold the Secretary hostage to
continue to produce records in the future that have not yet been created and thereby prevent
the Secretary from modifying the database he 1s responsible for managing. To do otherwise
would give KORA requesters the power to throw a wrench into the gears of government

merely by claiming that future KORA requests might be forthcoming,.
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5. KORA Balances Access to Existing Public Records with Burdens on
Public Agencies

KORA’s purpose is to provide access to existing records; it is not a tool to challenge
an agency’s discretionary decisions made in managing its internal record policies. For
instance, a recent Court of Appeals unpublished decision interpreted KORA to not “impose
the burden on the public agency to accommodate requests for copies in specific formats or
otherwise compel reproduction in a native-based electronic format.” Roe v. Phillips Cty
Hosp., No. 122,810, 2022 WL 414402 at *19, (Kan. App. Feb. 11, 2022) (unpublished
opinion) (petition for review filed). In reaching this conclusion, the Court conducted a
statutory analysis of KORA concluding that its provisions balanced the public’s right to

access records against the agency’s autonomy, control, and discretion. /d. at 19-23.

KORA balances the need for open access to public records with the burden placed
on the public agency. Viewed in this framework, KORA was fully satisfied because
Plaintiff had access to the Report through the counties. If no statute requires the agency to
create or maintain a particular record, then KORA does not burden an agency with the duty
to create that record or continue to create that record. The agency can determine that it does
not want it. That is particularly true when the record is an ever-changing worksheet never
intended to be a permanent or historic record, that contains data that the Secretary had

nothing to do with creating, does not use, and does not want.
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B. The Secretary’s Motivation for Discontinuing the Report-Generating Software
is Irrelevant to the Legal Analysis

Plaintiff weaves a theory of improper motive throughout his brief, implying that bad
motives must have been the controlling factor in the Secretary’s decision to discontinue
the software function and thereby attempts to fabricate an issue of controverted material

fact when there is none. Plaintiff is in error.

As the District Court correctly held, the Secretary’s motives “are not material to the
purely legal questions on summary judgment.” R. I, 379. The Secretary, a constitutional
officer of the executive department elected by the people of Kansas, Kan. Const. art. 1, §
1, should have the inherent discretionary authority to organize his internal agency record
files as he sees fit, so long as it comports with all statutory requirements. Plaintiff conceded
at oral argument before the District Court that motive 1s not a controlling factor in the legal

analysis. R. III, 37, In 21-38, In 1.

Moreover, Plaintiff’s theory would seem to mean that if Plaintiff sent a message to
the Secretary that he intended to request the Report sporadically over the next few decades,
then the Secretary would be prohibited from modifying his record keeping system because
the improper motive of stifling the requester could be the only possible reason for the

change. This is nonsensical.

The facts merely demonstrate that after the initial litigation terminated in July 2020,
the Secretary decided to discontinue the software function that generated the Report. The
Secretary confirmed that no law required the generation or maintenance of the Report and

that the Report had no value or purpose in the office’s operations. At state level the Report
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1s, at best, an incomplete and inaccurate snapshot in time of provisional ballot data that
some of the 105 counties inconsistently input into ELVIS. Because of the non-standardized
methods counties use when inputting this data, the Secretary cannot ascertain the accuracy

of a provisional ballot detail report when it is generated at the state level.

ISSUE 2: THE SECRETARY DID NOT VIOLATE KORA’S MANDATE TO
CHARGE NO MORE THAN A REASONABLE FEE

Standard of Review:

Appellee concurs with Plaintiff’s statement of the standard of review for summary

judgment and statutory interpretation.
Introduction:

Plaintiff asserts that the Secretary discontinued the ability to generate the Report to
force Plaintiff to pay a high fee with a goal of “discouraging” KORA requests, in effect a
constructive denial. Plt. Br. at 29-30. This alleged improper motive, according to plaintiff,
makes the fee, regardless of the actual amount, per se unreasonable and thus prohibited by

KORA. The District Court properly rejected this claim. R. I, 381-383.

Plaintiff’s argument suffers from several flaws. First, KORA’s fee provisions do not
apply to ES&S because as a third-party contractor it is not a public agency subject to
KORA. K.S.A. 45-217(1)(2)(A). Moreover, there was no public record for the Secretary to
produce. K.S.A. 45-217(j). Second, if the special report produced from ES&S was subject
to KORA, then K.S.A. 45-219(c)(1) specifically equates charging actual costs with a

reasonable fee. Third, Plaintiff’s fee argument ignores that he had an alternative source for
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the Report — the county election officers. There is no statutory provision compelling
production from the cheapest alternative. Last, the record does not create an inference of

an improper fee-centered motive.

A.  Any Report Generated by ES&S, a Third-Party Contractor and Not a Public
Agency, Would Not Be a Public Record Subject to KORA

The principal problem with Plaintiff’s unreasonable fee argument is that Plaintiff
assumes that the $522 ES&S fee is governed by KORA. It is not. KORA cannot apply to
ES&S’s $522 fee, because the ES&S report would not constitute a public record. As
explained earlier in this brief, the Secretary lacked the capability to create the Report or
provide the requested information. The Secretary located a non-public agency that could
produce the requested information, or something like it, for a fee. Non-public agencies are

not subject to KORA. K.S.A. 45-217(1)(2)(A).

This situation is analogous to a hypothetical KORA request to the Secretary for
access to a historic book, to which the Secretary responds that it no longer has possession
of the book but could obtain it for the requester from a specialty book seller, if the requester
reimbursed the Secretary for the out-of-pocket cost. That hypothetical fee would also not

fall under KORA.

B. The Fees Proposed by the Secretary for ES&S’s Effort Were Reasonable
Because They Were Less Than the Actual Cost

If the Court proceeds to a reasonable fee analysis, KORA specifies that actual costs
are deemed reasonable. Moreover, there 1s no duty imposed on an agency to create the least

expensive process possible for production.
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Under K.S.A. 25-419(¢c) “each public agency may prescribe reasonable fees for

providing access to or furnishing copies of public records, subject to the following:

(1) In the case of fees for copies of records, the fees shall not exceed the
actual cost of furnishing copies, including the cost of staff time required to
make the information available.

(2) In the case of fees for providing access to records maintained on computer
facilities, the fees shall include only the cost of any computer services,
including staff time required.

(5) . .. .A fee for copies of public records which is equal to or less than $.25
per page shall be deemed a reasonable fee.”

See also, Data Tree, LLC v. Meek, 279 Kan. 445, 465 (2005) (redaction costs can be
included in the reasonable fee assessment); Att’y Gen. Op. No. 87-4, at 3 (fees compensate
the agency for resources required to comply with the request, and not to produce revenue;

direct costs may be assessed, but not indirect overheard costs).

Likewise, K.S.A. 25-2320(a), which governs public access to voter registration
records, provides that the “expense of making such copies shall be paid by the person
requesting them. The cost of copies shall be established by the county election officer at a

price which is not more than the actual cost. . .”

The Secretary followed the framework of K.S.A. 45-219(c) and 25-2320(a). The
$522 amount communicated to Plaintiff was the precise amount that the Secretary’s
vendor, ES&S, would charge the Secretary for producing the Report. Plaintiff
acknowledges that the Secretary 1s permitted to charge the “actual cost” to produce a record
under KORA. Plt. Br. at 28 (“requestor bears the costs,” “fee not to exceed the actual cost™).

Passing through to the requester the charge by a third-party vendor is also consistent with
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K.S.A. 45-219(b), which provides that if an agency deems it necessary to use other
facilities to complete the production process, the person requesting the record is obligated

to pay the vendor the associated costs. See also Data Tree, LLC, 279 Kan. at 465.

Indeed, the $522 charge was less than the actual cost to the agency. The Secretary
could have, but did not, add additional charges to the $522 amount for agency staff time.
See K.S.A. 45-219(c)(1), (2); Data Tree, LLC, 279 Kan. at 465 (time spent on redaction 1s
an actual cost); Kan. Atty. Gen. Op. 93-126, at 2 (“including the cost of staff time required

to make the information available™).

As the District Court noted, State ex rel. Stephanv. Harder, 230 Kan. 573, 641 P.2d
366 (1982) (applying older version of KORA) 1s, in some respects, comparable to the fee
issue presented here. R. I, 382. The Harder court concluded that certain medical records
were public records but had private information requiring redaction. Since the records were
stored as electronic files, the agency was permitted to charge the requester the cost of
developing a computer program to extract the pertinent information. /d. at 589. The Harder
court, however, did not impose a duty on an agency to create or use the least costly possible
alternative for furnishing the requested records. The Attorney General echoed this
sentiment when stating, “While an individual has the right to obtain copies of public
records, there 1s no right to obtain the records in the least expensive manner.” Att’y Gen.

Op. No. 87-137, at 4.

This 1s especially so when the public agency did not possess and is not required to

create or maintain the requested records.
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C. Plaintiff Had Alternative Sources for the Report

As the District Court pointed out, Plaintiff always had alternative sources for the
Report. R. I, 382. Under its duty specified in K.S.A. 45-218(c), the Secretary informed
Plaintiff that since the Secretary could not produce the Report, there were two viable
available options to obtain the information he desired: (1) request the Report from the
counties, the public agencies that created and used the Report; or (2) the Secretary would
go above and beyond its statutory duty and ask if ES&S, the database vendor; could find a
way to generate the requested information. See R. I, 373 932, 33, 36. The third option of

reviewing 1.9 million individual voter records one at a time was not realistic.

So, in October 2020, during the lead-up to one of the most intense elections in recent
memory, the Secretary took the time to contact the database vendor ES&S, and inquire if
it could obtain the requested data. ES&S responded that if the Secretary paid it $522, it
could write a software script to produce the data requested by Plaintiff but could not predict
when it would be complete. The Secretary then informed Plaintiff that if he prepaid the

$522, the Secretary would make the request to ES&S. Plaintiff declined.

The information Plaintiff sought was still available to him by two alternatives. In
his brief, Plaintiff all but ignores the option of seeking the information from the counties
and focuses only on the cost of the ES&S option. Indeed, there is nothing in the record on
appeal regarding the cost of obtaining the records from the counties. Although the two
remaining viable alternatives could be more costly or could take longer to obtain, they were

still available. The District Court agreed with the Attorney General that “a public agency
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1s not required under the KORA to write a computer program if the information requested
1s available in existing records. While an individual has the right to obtain copies of public
records, there is no right to obtain the records in the least expensive manner.” Att’y Gen.

Op. No. 87-137, at 4, quoted at R. I, 382-83.

D. Plaintiff Fails in His Attempt to Impugn the Secretary’s Motives to Concoct an
Issue of Controverted Material Fact

Plaintiff claims that the Secretary discontinued the software function specifically to
increase the cost and thereby discourage future KORA requests. This, according to

Plaintiff, creates an inference of a controverted material fact. This allegation is nonsensical.

First, the undisputed facts regarding the timing of events forecloses any inference
of improper fee-based motivation. The record demonstrates that the Secretary was not
aware until October 27, 2020, that the vendor, ES&S, could write a software script to pull
the requested data, let alone what the associated cost would be. The Secretary was only
aware that Plaintiff could still send his requests to county election officers. The cost for
ES&S’s production only became available six weeks after the function was discontinued

and four weeks after Plaintiff’s request was received.

Moreover, as Plaintiff concedes, it was the Secretary’s practice to not charge fees
for staff time and per page costs for his previous requests. Plaintiff fails to address why, if
the Secretary was so intent on trying to dissuade KORA requests, he did not charge the
highest possible fee for previously produced reports. The potential report from ES&S was,
however, of a fundamentally different nature than past productions as it required a specific

expenditure by the Secretary to a vendor and, in that circumstance, the Secretary
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determined that compensation to the agency by pre-payment, as provided by K.S.A. 45-

219(a), was necessary.

CONCLUSION

The Secretary of State of Kansas respectfully requests this Court affirm the District

Court’s judgment in his favor.

The Secretary’s decision to discontinue the database function is not actionable under
KORA. The Secretary, exercising his inherent authority to manage his office, discontinued
a database function that was not required by law, was of no use to the office, he did not
want, and the accuracy of which was questionable. When Plaintiff later requested the
Report, it did not exist and could not be produced by the Secretary. KORA does not require
a public agency to create or retain a record. Most important, KORA does not grant a
requester the power to freeze a public agency’s internal record system in perpetuity based

on the mere possibility of a future request for a discontinued record.

As to the issue of unreasonable cost, seeking reimbursement only for the actual out-
of-pocket cost to a public agency to obtain a requested record cannot, under KORA,
constitute an unreasonable fee, especially when other actual costs were not included in the

requested fee.
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Respectfully Submitted,

s/ Clayton L. Barker

Clayton L. Barker, KS 18555

General Counsel, Kansas Secretary of State
120 SW 10th Avenue

Topeka, KS 66612-1594
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H oot K Wt S o
FM'law havkear?omirs ooy
Sy, U KU AN D BV

30



CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing Brief of Appellee will be served on
counsel for each party through the Court’s electronic filing system, which will send a
“Notice of Electronic Filing” to each party’s registered attorney. On March 22, 2022, a pdf
copy was also served on counsel for Plaintiff-Appellant by electronic mail at the following

address:

Joshua M. Pierson

ACLU Foundation of Kansas
6701 W 64th St, Ste. 210
Overland Park, KS 66202
jpierson@aclukansas.org

s/ Clayton L. Barker

Clayton L. Barker, KS 18555

General Counsel, Kansas Secretary of State
Memorial Hall, 1st Floor

120 SW 10th Avenue

Topeka, KS 66612-1594

785-296-4564

T law harboe?
Nl Y AVl KU &

31



2022 WL 414402
Unpublished Disposition
Only the Westlaw citation is currently available.
NOT DESIGNATED FOR PUBLICATION
Court of Appeals of Kansas.

Kelly ROF, Appellee,
V.
PHILLIPS COUNTY
HOSPITAL, Appeliant.

No. 122,810

Opinion filed February 11, 2022.
Appeal from Phillips District Court; Preston Pratt, judge.
Attorneys and Law Firms

Rasseli J Kelley, Koyvren J. Wall, and Cuentin M, Templeton,
of Forbes Law Group, LLC, of Overland Park, and Jcha F.
MoeClvmont, of McClymont Law Office, PA, of Norton, for
appellant.

Kelly Roe, appellee pro se.

Maxwell E. Kautsch, of Kautsch Law, L.L.C., of Lawrence,
amici curiac Kansas Press Association, Inc., et al.

Before Warner, PJ., Buscr and Cling, JJ.

MEMORANDUM OPINION
Buser, J.:

*1 This is an interlocutory appeal by the Phillips County
Hospital (Hospital) of the district court's granting of partial
summary judgment in favor of Kelly Roe in her lawsuit
brought under the Kansas Open Records Act (KORA), K.5.A.
43-215 et seq.

In her cause of action, Roe contends the Hospital violated
KORA by failing to provide her with copies of public records
in the exact format she specified—in this case, the native-
based electronic format. The Hospital repeatedly offered
Roe the opportunity to inspect or receive hard copies of
the original electronic records. However, Roe asserted that
KORA requires public agencies to produce copies of public

records in the format requested. The district court agreed,
ruling that “the public records must be provided in the format
requested if the public agency has the capability of providing
the records in that format.” Concluding that the Hospital could
provide the requested electronic records in their native-based
electronic format, the district court granted partial summary
judgment to Roe.

On a related issue, the Hospital also appeals the district
court's ruling denying its motion to seal, to strike, and
for sanctions because, it alleges, communications that Roe
secretly recorded during the Hospital's executive session on
November 16, 2017, are protected by the attorney-client
privilege.

Upon our review, we conclude the district court erred as a
matter of law in ruling that under KORA, public records must
be provided in the format requested if the public agency has
the capability of providing the records in that format. More
specifically, we hold that KORA does not require a public
agency to produce electronic public records in the format
of the requester's choice—such as a native-based electronic
format—if the agency has the capability of producing the
record in that requested format.

Morcover, we hold the district court also erred as a matter
of law in declining to seal and strike communications that
were protected by the attorney-client privilege. Accordingly,
we reverse and remand with directions.

Factual and Procedural Background

The Hospital is a public agency within the meaning of X5 A.
2020 Supp. 45-217(). As aresult, it is subject to KORA. Roe
served as a trustee on the Hospital's Board of Trustees (Board)
for about two years until she resigned on February 15, 2019.

Three days after her resignation, on February 18, 2019, Roe
sent the Hospital a KORA request for records. Roe sent
additional KORA requests to the Hospital on February 28,
2019; March 1, 2019; March 14, 2019; April 29, 2019; June
4, 2019; and July 8, 2019. These KORA requests sought the
production of the following public records available in their
native-based electronic format or hard copies delivered by
fax if not available in electronic format: Hospital documents,
Board meeting minutes with accompanying handouts and
packets, Excel and PowerPoint presentations and files,
slides, newsletter, CEO reports of purchases and employment




evaluation, and documents regarding a CT scanner and
ultrasound machine. The requested materials were mostly
related to at least seven different Board meetings.

*2  On February 20, 2019, the Hospital answered Roe's
first KORA request, stating that it would not provide Roe
with electronic records because “[n]either the Kansas Open
Records Act nor the [Hospital's Open Records] Policy allow
for native-based electronic production or the faxing of
documents, as you requested.” The Hospital attached a copy
of its Open Records Policy. This policy did not explicitly
exclude native-based electronic copies, but it expressly stated
that requested documents would be provided by photocopies
or access/inspection of the records. In its letter, the Hospital
stated: “Please let us know if you want copies of the requested
records or want to view the records at the Hospital.” The
Hospital also asked Roe if she wanted an estimate of the fees
associated with the document production. Consistent with
KORA, the Hospital's policy required requestors to prepay the
costs associated with KORA requests.

In subsequent refusal letters responding to Roe's additional
requests, the Hospital referred to its policy and noted that it
did not allow for native-based electronic production or the
faxing of documents. In response to Roe's fifth and sixth
requests for native-based electronic documents, the Hospital
stated that Roe was “well aware of [the] policy.” In a letter
dated May 28, 2019, the Hospital's attorney advised that,
contrary to Roe's request, the hospital would not provide her
with a computer terminal to inspect computer files, but it
would provide hardcopy documents for her inspection.

Roe noted that her requests for electronic copies were denied
even though it is undisputed that the Hospital regularly uses
computer programs to create electronic files, the Hospital
regularly sends emails to the members of its Board containing
electronic files, the Hospital regularly shows PowerPoint
presentations and Excel spreadsheets at its open Board
meetings, and individual cells in Excel spreadsheets may
contain formulas or references to other spreadsheects or
records.

Beginning on February 21, 2019, Roe filed numerous
complaints with the Kansas Attorney General regarding the
Hospital's refusal to provide her with the requested records
in their original, native-based electronic format. On May 29,
2019, before the Attorney General had responded to any of her
complaints, Roe filed a lawsuit in the district court to enforce

her right to receive the records as requested under KORA.
Roe filed an amended petition on June 17, 2019.

On September 26, 2019, after investigating Roe's complaints
against the Hospital, the Attorney General concluded that
“KORA contains no language requiring records be provided
in their native format. A public agency retains the discretion
to determine the format in which the records are produced.”

Roe and the Hospital filed competing motions for summary
judgment. Roe's motion was filed on December 2, 2019. In
her motion, Roe claimed summary judgment was appropriate
because KORA requires that all public records be disclosed
to a requestor in the format requested if the public agency is
capable of producing the records in that format. On January
2, 2020, the Hospital filed its motion for summary judgment,
arguing that the Hospital did not violate KORA because
KORA did not entitle Roe to native-based electronic copies
of public records.

In her reply in support of summary judgment, Roe filed
a transcript of a recording that she claimed she had made
on November 16, 2017, during an executive session of the
Hospital's Board meeting. In response, John McClymont,
one of the Hospital's attorneys, sent a letter to the district
court asking that Roe's reply be sealed and stricken because
it contained a transcript from an executive session—which
was closed for privileged attorney-client consultation under
K.8.A 754319} 2)y—and the disclosure of the contents of
that meeting violated the attorney-client privilege.

The district court temporarily sealed the document for 14 days
to allow the Hospital to file a motion under ¥..5 A, 2020 Sapp.
60-2617, that gives the court discretion to seal court records
after a hearing and a finding of good cause. Within the time
allotted, the Hospital filed a motion to seal, to strike, and
for sanctions under X8 A. 2628 Supp. H6-2617. In response,
Roe argued that the attorney-client privilege either did not
apply or had been waived. The Hospital filed a reply, reprising
its earlier arguments, and asking the district court to impose
sanctions “to discourage Roe from further abusing her rights
within the judiciary.”

*3 On April 7, 2020, the district court granted Roe's
motion for summary judgment in part and denied the

Hospital's competing motion for summary judgment. The
court summarized the central issue in this case by using an
analogy:




“This is a case in which Roe requested to buy an apple, but
Hospital responded it will sell her an orange if she first pays
for the orange. Roe's petition is based on alleged KORA
violations because she requested copies of public records
in their native-based electronic format (the apple), but
Hospital refused to provide electronic copies and insisted
that only hard copies (the orange) be provided by printing
the records and the standard photocopy charges being
paid.”

The district court concluded that “the public records must
be provided in the format requested if the public agency
has the capability of providing the records in that format.”
The district court granted partial summary judgment to Roe,
finding that the Hospital “is capable of providing the records
in electronic format ....” In entering the order, the district court
acknowledged: “While true that KORA does not specifically
say copies must be produced in electronic format, that is
implied.”

In addition, the district court also denied the Hospital's
request to seal or to strike the disclosed transcript from
the record as well as its request for sanctions. The district
court ruled that the attorney-client privilege did not apply
to the November 16, 2017, exccutive session because a
third party was present during the session which meant the
privilege did not apply. Additionally, the district court ruled
the Hospital waived the attorney-client privilege regarding
communications made during the executive session wherein a
Kansas Open Meetings Act (KOMA), ¥.5.A. 75~4317 et saqg.
investigation was discussed.

In both rulings—the motion granting Roe partial summary
judgment and the motion denying the motion to seal, to strike,
and order sanctions—the district court provided findings to
allow the parties to file an interlocutory appeal from its rulings
and staying the matter pending appeal. The Hospital filed a
notice of appeal from both rulings under K.5. A, 2020 Sopp.
643-2102¢¢y. Our court granted the interlocutory appeal on
May 15, 2020.

Does KORA Require a Public Agency to Produce Electronic
Public Records in the Format of the Requester's Choice—
Such as a Native-Based Electronic Format—if the Agency
has the Capability of Producing the Record in That Format?

On appeal, the Hospital contends the district court erred
in granting Roe's motion for summary judgment in part
and ruling that KORA requires the Hospital to provide the
electronic public records to Roe in the format she requested.
The Hospital argues that the plain language of X .5 A, 2020
Supp. 435-219—read together and in harmony with related
provisions of KOR A—unequivocally shows that KORA does
not require production of public records in native-based
electronic format or the specific format requested by the party
making the request.

Our court's standard of review on summary judgment
provides:

“ “Summary judgment is appropriate when the pleadings,
depositions, answers to interrogatories, and admissions on
file, together with the affidavits, show that there is no
genuine issuc as to any material fact and that the moving
party is entitled to judgment as a matter of law. The trial
court is required to resolve all facts and inferences which
may reasonably be drawn from the evidence in favor of the
party against whom the ruling is sought. When opposing a
motion for summary judgment, an adverse party must come
forward with evidence to establish a dispute as to a material
fact. In order to preclude summary judgment, the facts
subject to the dispute must be material to the conclusive
issues in the case. On appeal, we apply the same rules
and when we find reasonable minds could differ as to the
conclusions drawn from the evidence, summary judgment
must be denied.” ” Patieryon v Cowley County, Kansas,
307 Kan. 616, 621, 413 P34 432 (2018),

*4 When parties have not provided any disputed facts
relevant to the legal issue raised, an appellate court's review of
an order granting or denying a motion for summary judgment
is unlimited. Becker v. The Bar Plon Mutual isurance
Compony, 308 Kan, 1307, 1311-12, 429 P3d 212 2018 In
this appeal, the parties have not disputed any of the facts that
the other party asserts is uncontroverted as to the issue raised
regarding the interpretation of KORA, so the facts are deemed
admitted.

The Hospital, a public agency within the meaning of KORA,
refused to produce copies or allow inspection by Roe of
native-based electronic records it made, maintained, kept,
or held in its possession at the time of her request, and in
the manner in which she requested production. However, the
Hospital advised that it would allow hard copies of the files to
be inspected or provide hard copies to Roe. The Hospital does
not contend that the requested electronic records are subject




to any statutory exemption, nor does it claim the records do
not exist (other than the McClymont report discussed later),
or that it could not produce the computer files in their original
native-based electronic format.

Resolving this issue calls for the statutory interpretation of
certain provisions of KORA. Statutory interpretation presents
a question of law over which appellate courts have unlimited
review. Nawheim v Citv of Topeka, 369 Kan, 145, 149, 432
P34 647 (2019, The most fundamental rule of statutory
construction is that the intent of the Legislature governs if
that intent can be ascertained. “iaie ex rel. Schmidt v Cify
of Wichita, 303 Kan. 630, 659, 367 P34 282 {2016). This
court must first attempt to ascertain legislative intent through
the statutory language enacted, giving common words their
ordinary meanings. Nowfein:, 30% Kan af 14% When a
statute is plain and unambiguous, an appellate court should
not speculate about the legislative intent behind that clear
language, and it should refrain from reading something into
the statute that is not readily found in its words. Uilery v
Orhick, 304 Kan. 405, 409, 372 B3d 1135 (20163 Where
there is no ambiguity, the court need not resort to statutory
construction. Only if the statute's language or text is unclear
or ambiguous does the court use canons of construction
or legislative history to construe the Legislature's intent.
Nawibrein, 309 Kan at 149-50

Of particular relevance to this appeal, even if “the court
believes that the legislature has omitted a vital provision in
a statute,” the remedy lies solely with the Legislature unless
the omitted provision can be found under any reasonable
interpretation of the language actually used. Bussmran v
Sajeca fnsurance Co, of America, 298 Kan, 700, 725, 317 F3d
TG (2014); see State v Prine, 297 Kan. 460, 475, 303 P3d
662 (2013} (“No matter what the legislature may have really
intended to do, if it did not in fact do it, under any reasonable
interpretation of the language used, the defect is one that the
legislature alone can correct.”).

Having briefly surveyed our general rules of statutory
interpretation, we next summarize the relevant Kansas law
relating to KORA. The records kept by a county hospital
are public records as defined by KORA, K. S.A. 45-213
¢t seq., and, therefore, are subject to the provisions of
KORA, including the provision of ¥..5. A. 2820 Supp. 45-221.
Public record means any recorded information, regardless of
form, characteristics, or location, which is made, maintained,
kept, or possessed by any public agency. K.SA 2020
Supp. 45-217(gx 1A} All public records shall be open for

inspection by any person under X.5.A. 45-21%¢a), and any
person may make abstracts or obtain copies of any public
record to which such person has access. K.5.A. 2028 Supp.
45-21%{z3. KORA provides limited specific exceptions to
disclosure which are subject to the declared public policy of
Kansas that public records shall be open for inspection by
any person unless otherwise provided by KORA and shall
be liberally construed and applied to promote such policy.
Hunrer Heclih Clinic v WRL, 52 Kan, App. 2d 1, 11, 362
B34 10 (2015 (KORA must promote the public policy of
openness). KORA shall be liberally construed to promote
the public policy that public records should be open for
inspection. K.5 A, 45-216.

*S We begin the analysis with a simple question: Does
KORA's plain statutory language require a public agency
to produce clectronic public records in the format of the
requester's choice—such as a native-based electronic format
—if the agency has the capability of producing the records in
that requested format?

The Hospital focuses its argument on the fact that KORA does
not explicitly provide any such statutory mandate: “Nowhere
in this plain language does the legislature impose the burden
on the public agency to accommodate requests for copies in
specific formats or otherwise empower a person to compel
reproduction in native-based electronic format.”

For her part, at oral arguments, Roe candidly conceded that
“that specific language™ is not found in KORA. As she
contended in her brief, however, Roe argued that a liberal
construction of KORA implied such a requirement.

In its order, the district court answered the question this way:
“While true that KORA does not specifically say copies must
be produced in electronic format, that is implied.” (Emphases
added.) Later in its order the district court again candidly
acknowledged: “Even though the Court has determined under
Count 1 that Hospital must provide Roe with electronic
copies, that is not clearly stated within KORA.” (Emphasis
added.) In essence, the district court adopted Roe's reasoning
that the omission of explicit language is not determinative
since KORA's provisions should be liberally construed to
promote the policy of open records. See K.5. A. 43-216.

Our independent review of KORA's provisions reveals there
is no plain statutory language which requires a public agency
to produce clectronic public records in the format of the
requester's choice—such as a native-based electronic format




—if the agency has the capability of producing the records in
that format.

In this regard, it should be noted that KORA includes two
limitations to accessing and copying electronic records. The
first is found in K. 5. A, 2020 Swpp. 43-219(g), added as an
amendment in 2010, which limits the means by which the
public may receive electronic copies:

“Nothing in the open records act shall require a public
agency to electronically make copies of public records by
allowing a person to obtain copies of a public record by
inserting, connecting or otherwise attaching an electronic
device provided by such person to the computer or other
electronic device of the public agency.”

The second reference to electronic records in KORA
is in E.S A, 2020 Sapp. 4532212316}, which, exempts
from disclosure “[s]oftware programs for clectronic data
processing and documentation thereof,” with the caveat that
“each public agency shall maintain a register, open to the
public,” that describes “[t]he information which the agency
maintains on computer facilities” and “the form in which the
information can be made available using existing computer
programs.” ¥..5. A, 2020 Supp. 45-221G 16X AEB).

A plain reading of KORA, K 5. A, 2020 Supp. 45-22143(16)
and .5 A 2020 Sopp. 45-219(g}, shows that while an agency
may produce electronic records in response to an open records
request, there is no mandatory language requiring a public
agency to provide copies of electronic documents in their
native-based electronic formats upon request.

It is a central tenet of statutory construction that when a
statute is plain and unambiguous, an appellate court should
refrain from reading something into the statute that is not
readily found in its words. {/ffery, 304 Kan. at 404, A court
does not read into the statute words that are not found
in the plain language of the statute. Fsiute of Graber v
Diffon Companies, 30% ¥an 509, 316, 439 P34 291 (2019
“ ‘An appellate court merely interprets the language as it
appears; it is not free to speculate and cannot read into the
statute language not readily found there.”” (Emphasis added.)
Harsay v Upiversity of Kansas, 308 Kan, 1371, 1381, 430
R34 30 (2018}, “A court presumes the Legislature expressed

its intent through the statutory language used.” XAsiaie of

Crraber, 309 Kan. at 516-17. As a result, an appellate court's
role is not to “delete provisions or supply omissions in a
statute.” (Emphasis added.) Frire, 297 Kan. at 473,

*6 In response to the district court's ruling that while no
express statutory language requires disclosure in a particular
requested format it is implied by KORA's liberal construction,
the Hospital points out that the district court's interpretation
goes beyond liberal construction. We agree. See Sarnes v
Board of Cowley County Comm'rs, 47 ¥an App. 2d 353,
361, 274 B34 697 (2612} (“Although the legislature intended
the Act to be liberally construed, when a statute is plain and
unambiguous, an appellate court does not speculate as to the
legislative intent behind it and will not read into the statute
something not readily found in it.”).

As an appellate court we are duty bound to apply the
law as the Legislature enacted it, which is as expressed
in the plain and ordinary statutory language. Upon our
review, we find an absence of language that expresses the
Legislature's intent under KORA to require public agencies
to provide copies of electronic public records in their native,
electronic format upon request. As a court, we will not add
a requirement to KORA's inspection and copying provisions
that the Legislature did not include in the plain language of
the act.

To be clear, under KORA's plain language, a public
agency's electronic records, unless specifically exempted
under KORA, constitute public records that are subject to
inspection and, if requested, copies provided to the requester.
See K.8 A, 2020 Supp. 43-21%a)y; K.S.A 45-218(a)y and
K.S A 2020 Supp. 43-217(2x(1¥A: While the Hospital
declined to provide clectronic records in their native,
electronic format, it contends their offer to produce hard
copies of those electronic records fulfilled the disclosure
requirements under KORA. While Roe asserts that KORA
mandates that the Hospital provide computerized records in
their electronic format, the Hospital insists that “[t]he plain
meaning of ¥.5 A 43-21%¢a) confirms that a public agency
need only provide a substantively accurate reproduction of
the original to the requesting party, regardless of the form
or format, to satisfy its obligation under KORA to provide
'copies' upon request.” In this regard, the district court found
as an uncontroverted fact that the “Hospital offered to provide
hard copies or allow Roe to view the records at the hospital.”

Under KORA, a public agency's obligation is to provide
“copies” of a public record, if requested. K.5. A, 2020 Sapp.
45-21%¢ay, K.5 A 2020 Supp. 45-217{(g}1}. The Hospital
asserts that the plain and ordinary meaning of the word
“copies” evidences the Legislature's clear intent. It contends
that KORA permits a party to obtain reproductions of the




original record, but nowhere in this plain language of the Act
does the Legislature impose the burden on the public agency
to accommodate requests for copies in specific formats or
otherwise compel reproduction in a native-based electronic

format.

What is meant by the term “copies”? Our Supreme Court
has instructed that when a statute does not define a term,
“Id]ictionary definitions are good sources for the ‘ordinary,
contemporary, common’ meanings of words.” Afidwest Crane
& Rigging, LLC v. Kansas Corporation Comm'n, 306 Kan,
845,851, 397 P3d 1205 (2017). InMidwest Crane & Rigging,
LLC, our Supreme Court relied on Black's Law Dictionary
and the Merriam-Webster Dictionary to define a statutory

term.

Applying dictionary definitions to this case, Black's Law
Dictionary defines “copy” as “[a]n imitation or reproduction
of an original.” Black's Law Dictionary 423 (11th ed. 2019).
Similarly, the Webster's dictionary defines a “copy” as
“a thing made just like another; imitation of an original;
full reproduction or transcription.” Webster's New World
College Dictionary 328 (5thed. 2014). It is apparent that the
common usage and plain meaning of the term “copies” allows
for reproductions which may involve numerous formats
or mediums. Employing these dictionary definitions, we
are persuaded that, provided the public agency delivers an
accurate reproduction of the original electronic records to
the requester, KORA's requirement that a copy of the public
record must be provided is satisfied.

*7 While the Hospital maintains the plain language of
S A 2020 Supp. 45-2 193y which provides that a person
“may make abstracts or obtain copies of any public record to
which such person has access under this act” is dispositive,
it also argues that other provisions of KORA and related
legislation, considered together, shows that “the legislature
intended the public agency retain discretion over the method
or manner by which it responds to requests to inspect or copy
public records, unless otherwise express/y limited.”

KORA grants the public the important right to inspect
public records. K. 5. A, 45216, In Wickita Fagle and RBeacon
Publishing Co., Inc. v Simmowns, 274 Kan. 194, Syl § 4,
50 £23d o6 2002y, our Supreme Court held that under
KORA, “any nonexempt document, computer file, or tape
recording in the possession of a public agency is subject to
public disclosure under KORA.” However, there is no explicit
statutory requirement regarding the form such disclosure

must take. Under KORA, the time, place, and manner of
inspection are matters largely left to the discretion of the
public agency. The Legislature simply requires the public
agency to make “suitable facilities ... available” for this
purpose. K .S A. 45-218{a). The time for inspection is tied to
the public agency's regular business hours and “any additional
hours established by the public agency.” K.8 A, 45-2 181,
In addition, the public agency has the discretion to “charge
and require advance payment of a fee for providing access™ to
inspect the public records. K.5.4. 43-218(f;. And the public
agency retains its discretion to refuse requests that place an
unreasonable burden on the agency or are intended to disrupt
its essential functions. K. A, 43-218{¢g).

On the other hand, when the Legislature intended to restrict
the time, place, or manner of inspection under KORA,, it did so
explicitly. For example, the public agency is required to act on
requests for inspection within three business days or provide a
written explanation for the delay. K .S A. 43-218(d}. Another
example is that when a request for inspection is not directed to
the official custodian of records, the public agency is required
to inform the requestor and provide contact information
for the custodian. ¥.5.A. 45-218(c}. The Legislature limits
reasonable charges for various public agencies, as set forth
in ¥.5. A, 2620 Supp. 45-219(1~(5). And the Legislature
has directed public agencies to remit such payments to
appropriate funds. .5 A 2020 Supp. 45-219{d)-(2).

The provisions of KORA also balance the public's right to
request copies of public records with the agency's autonomy,
control, and discretion throughout the copying process. For
example, copies of public records “shall be made while
the records are in the possession, custody and control of
the custodian or a person designated by the custodian.”
K.8 AL 2020 Supp. 45-21%0b). Additionally, when practical
the copies must “be made in the place where the records are
kept” by the agency. K.5 A. 2620 Sapp. 45-219¢h). If the
agency deems it necessary to use other facilities to complete
the reproduction process, the person requesting the record is
obligated to pay the vendor the associated copying costs, and
the public agency may charge a “fee for the services rendered
in supervising the copying” and establish the “schedule of
times for making copies at other facilities.” K. .5.A. 2020
Supp. 45-219G).

Another example of agency discretion in KORA relates to
KORA's requirement that every public agency “designate a
local freedom of information officer.” K. .S A, 45-226¢a). The
Legislature does not specify qualifications for this position




and defers to the public agency for such matters. K.S.A.
45-226. While the responsibilities of the public information
officer are generally outlined in the statute, the officer is
empowered to develop educational materials and information

regarding the open records act and create a brochure outlining
the agency's KORA procedures. K.§5. A, 43-226(b) 1), (4)
Relevant to this appeal, the brochure must set forth “the
procedures for inspecting and obtaining a copy of public
records.” K .8 A, 435-226(b}4). The provisions relating to the
freedom of information officer demonstrate the Legislature's
intent to delegate to public agencies the authority to control
the time, place, and manner of copying, unless expressly
declared to the contrary. Consistent with KORA's other
provisions, nothing in K.S.A. 43-226 limits the officer's
discretion in determining the form or format in which copies
of records will be provided.

*8 Considered together, these statutes make clear that under
KORA the Legislature did not authorize the requestor to
have control over the original records or copying process
but afforded the responsibility of determining the manner
and method of reproduction to the public agency. And in
the limited circumstances wherein the Legislature imposed
limitations upon an agency's discretion, it did so explicitly and
not by implication.

The Hospital also points out that, unlike Kansas, in
more recent years, other jurisdictions have enacted explicit
production format requirements into their open records act
legislation. For example, in the Freedom of Information Act,
Congress provided that “an agency shall provide the record
in any form or format requested by the person if the record
is readily reproducible by the agency in that form or format.”
SUSC § 5532308 (2618). The Kentucky Legislature
added a similar requirement. See Ky. Rav. Stat. Aon §
61.5874(2¥4} (providing that records “shall be available for
copying in either standard electronic or standard hard copy
format, as designated by the party requesting the records,
where the agency currently maintains the records in electronic
format™). See MNeb. Rev, Stat. § 84-712(3)a) (open records
act provides that records “may be obtained in any form
designated by the requester in which the public record is
maintained or produced, including, but not limited to ...
electronic data ...”); Vi Stat. Ann 1t i, § 3164y (“If an
agency maintains public records in an electronic format,
nonexempt public records shall be available for copying in
either the standard electronic format or the standard paper
format, as designated by the party requesting the records.”).

Notably, the provisions expressly providing for the disclosure
of documents in electronic form were added after Kansas first
adopted KORA. For example, 5 U.5.{. § S52{a(3 1) did
not become law until 1996 when it was added to the Freedom
of Information Act as part of the Electronic Freedom of
Information Act Amendments of 1996 (Pub. L. Mo, 104-231,
sec. 5, § 522(a)(3), 10 Stat. 3048, 3050 [1996]). Similarly, the
Kentucky Legislature did not enact ¥y, Rev. Stat § 6§ 874(2)
{a} into law until 1994 (1994 Ky. Acts, ch. 262, sec. 4).

Clearly, in more recent times, some jurisdictions with
open records laws have added the one-sentence disclosure
requirement that Roe is seeking in this case. Yet, although
KORA has been amended numerous times since its original
enactment, and our Legislature presumably is aware of these
updated statutory provisions, the Legislature has not amended
KORA to add a similar requirement. See Sicte v See, 248
Kan. 733, 738, 207 P3d 244 (2009 (An appellate court
presumes that the Legislature acts with full knowledge and
information about the statutory subject matter, prior and
existing law, and the judicial decisions interpreting the prior
and existing law and legislation.).

In support of her legal position, Roe cites to several Kansas
attorney general opinions issued from 1988 through 2009
wherein the attorney general interpreted KORA to require
production of certain computerized records in their native
format. In its order granting partial summary judgment,
the district court noted these opinions and concluded:
“Previous attorney general opinions have determined that
KORA requires, by implication, providing records that
are kept or created upon computers in their electronic
format.” (Emphasis added.) We acknowledge that some prior
attorney general opinions issued from 1988 through 2009 did,
under various factual circumstances and related to specific
computerized documents, state that KORA impliedly requires
disclosure of electronic public records when requested in an
electronic format.

*9 On the other hand, the district court did not rely on
or discuss the most recent attorney general's opinion issued
on September 26, 2019. This 10-page opinion was filed in
direct response to Roe's KORA complaints and pertains to the
same public records at issue in this litigation. Regarding Roe's
repeated complaints that the Hospital failed to provide native-
based clectronic production of open records, the attorney
general relied on the plain language of KORA and found:
“KORA contains no language requiring records be provided
in their native format. A public agency retains the discretion




to determine the format in which the records are produced.”
The attorney general concluded: “In order to find a violation,
we must conclude by a preponderance of the evidence that a
public agency knowingly violated the KORA. For the reasons
described above, we conclude that the [H]ospital did not
knowingly or intentionally violate the KORA.”

In this latest opinion, the attorney general considered the
past opinions of the attorney general's office but concluded
that the Hospital's responses to Roe's request in this case did
not violate the provisions of KORA. During oral arguments,
Roe stated she was not able to reconcile the older attorney
general opinions with the latest one, except to say the
September 26, 2019, opinion in response to her complaints
was “unsubstantiated.” For its part, the Hospital argues that
the latest opinion directly related to the public records at issue
in this litigation is more relevant than opinions issued by the
attorney general 10 to 30 years ago.

Appellate courts are not bound by the conclusions of attorney
general opinions, but they may provide persuasive authority.
Meek, 279 Kan, 443, 435, 109 R34
1226 (2003, Like Roe, we have difficulty reconciling the
contradictory opinions issued by the attorneys general over
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the years, and for that reason we do not place much weight on
their conclusions. If there is a common thread in the opinions,
however, itis that when the attorney general found that KORA
required disclosure of public records in the format requested,
this right was usually described as “implied.” See Att'y Gen.
Op. No. 89-106, i95% WL 453346, at *4 (indicating that
“Ibly implication,” the statute requires the production of
information in the format requested); Att'y Gen Op. No.
2009-14, 2669 WL 1899673, at *2 (same).

The September 26, 2019 opinion, however, dispenses with
statutory construction to discern an implied right, and
employs a plain reading of the statute to conclude that no
such language requiring a public agency to provide public
records in a native format is found in KORA. As discussed
earlier, we find this is the proper approach to understanding
the meaning of KORA's provisions. See Fors Havs Stoe
Unfversity. v Fort Have University Chapter, American Assoc.
of University Frofessors, 290 Kan 446, 46465, Z28 P34 403
(2010, Bussman, 298 Kan, 31 723 (“Itis not [the court's] place
to add a provision to [the statute]” that is unavailable under
its plain language.).

All things considered, we hold the district court erred as
a matter of law in granting partial summary judgment to

Roe. This is because KORA does not require a public
agency to produce electronic public records in the format
of the requester's choice—such as a native-based electronic
format—if the agency has the capability of producing the
record in that requested format. Accordingly, the judgment
is reversed, and the case is remanded for further proceedings
with directions.

We pause to address the subject of metadata and formulas
that may be contained within the electronic records subject
to disclosure under KORA. In its order, the district court
mentioned the characteristics of some of the Hospital's
electronic records. For example, it is uncontroverted that the
Hospital uses computer programs such as Microsoft Word,
PowerPoint, Adobe Acrobat.pdfs, and Excel spreadsheets to
create electronic files. The district court noted that “individual
cells in the Excel spreadsheets Hospital creates may include
formulas.”

*10 During oral argument, the Hospital's attorney
discounted the importance of formulas and metadata stating,
“Even if metadata is part of a record there's really no
allegation that the things that are hidden—formulas in an
excel spreadsheet—are relevant to any request that's been
made by Ms. Roe in this matter.” The Hospital also cautions
that production of metadata could result in discovery of
notes and preliminary drafts that, in some circumstances, are
exempt from KORA. See .5 A 2020 Supp. 45-22 1(a3(20).

For her part, Roe stated that she did not specifically request
metadata but “metadata doesn't contain the separate previous
drafts or copies or whatnot. If I saw in the metadata that there
had been a previous draft I would have to request that separate
draft.” Both attorneys agreed that no expert testimony was
presented in this case regarding the production of different
computer formats or metadata.

In short, the state of our record and argument in this regard is
less than ideal. As a result, we decline to weigh in and decide
this specific matter, especially since the focus of the briefing
was on the overarching question of whether KORA requires

production in native format. On remand, the parties may
brief and submit arguments to the district court regarding the
production of hard copies relating to metadata and formulas
contained in the Hospital's electronic public records subject
to disclosure under KORA.




Did the District Court Err by Denying the Hospital's Motion to
Seal and Strike Attorney-Client Privileged Communications?

For its second issue on appeal, the Hospital contends the
district court erred in denying the Hospital's motion to seal
Roe's reply in support of her motion for summary judgment,
to strike the offending portions of documents in support, and
for sanctions, “because the communications during Hospital's
executive session that Ms. Roe surreptitiously recorded are
protected by attorney client privilege.” Roe counters that the
district court properly determined that the executive session
was not subject to the attorney-client privilege and, if any
privilege applied, the Hospital waived that privilege.

As part of her open records request, Roe sought disclosure of
an investigative report she claimed McClymont provided to
the Board in an executive session on November 16, 2017. Roe
asserted this report gave legal advice to the Hospital regarding
a potential violation of KOMA. On August 16, 2019, Roe
petitioned the district court to enforce her right to receive
the report. To support her motion for summary judgment
regarding her right to receive the report, Roe submitted her
own affidavit wherein she stated that she believed the report
was prepared by McClymont regarding his investigation of
the KOMA matter.

The Hospital's response controverted Roe's allegations. In
particular, the Hospital stated that McClymont had not
finalized his report at the time of the executive session, and
the report subsequently was not finalized because the Hospital
received advice from the attorney general's office that it was
not necessary to self-report because there was no KOMA
violation. In support of its claims, the Hospital submitted
affidavits from the Board Chairman Stanley Kats and the
Hospital's Chief Executive Officer Rex Walk, stating that
the report was not provided to any Board member at the
November 16, 2017, executive session.

In her reply to the Hospital's response, Roe included a
certified transcript of an audio recording of the executive
session, which she stated she had secretly recorded.
According to Roe, the recording supported her claim that
the McClymont report existed and that during the meeting,
McClymont handed the investigative report to Kats.

*11 Inresponse, McClymont sent a letter to the district court
asking that Roe's reply be sealed and the transcript references
be stricken because any communications that occurred during

the executive session—which was closed for privileged
attorney-client consultation under .5 A 735-431%byu2}—
and the disclosure of the contents of that meeting violated
the attorney-client privilege. The district court temporarily

sealed the document for 14 days pursuant to K.S A 2020
Supp. 60-2617. The Hospital filed a timely motion under
K.S. A, 2026 Supp. 60-2617 and both parties presented their
arguments.

Relevant to this issue, Les Lacy, the vice president of
regional operations for the management company Great
Plains Health Alliance, Inc., a third-party contractor, was
present during the November 16, 2017, executive session.
The Hospital acknowledged that Lacy was present during the
executive session because he was responsible for managing
the Hospital's operations.

The district court denied the Hospital's request to seal or to
strike the disclosed transcript from the record as well as its
request for sanctions. The district court found that "because
Lacy did not give information to the lawyers nor could he
take action on the advice given by the lawyers, he was a third
party and the communications made between Hospital and its
attorneys in the executive sessionon 11/16/2017 regarding the
alleged KOMA violation were not confidential and therefore
not privileged.” In addition, the district court ruled that the
Hospital waived its attorney-client privilege with McClymont
regarding the KOMA investigation.

In the district court's ruling, it found that “there remains a
factual dispute about whether or not McClymont handed a
written report to the Hospital's board chairman. That dispute
of fact will need to be determined at trial, but the evidence
which can be presented at trial depends upon the Court's
proper application of the attorney-client privilege.”

As a preliminary matter, Roe contends the Hospital did not
appeal this ruling and, as a result, the issue is abandoned.
The notice of appeal, however, explicitly covers the ruling by
the district court on the Hospital's motion. Roe's claim that
this issue has been waived or abandoned lacks merit. We will
address the issue.

Roe also claims the Hospital did not argue on appeal that
sanctions should have been imposed, other than noting the
district court could reconsider sanctions on remand. We agree
this issue is not appropriate for our review. We will not review
the district court's ruling denying sanctions. See Russef! v
Mav, 306 Kan. 1038, 1089, 400 P3d 647 (2017 (A point




raised incidentally in a brief and not argued therein is deemed
abandoned.).

Our standard of review provides: “When the underlying facts
are undisputed, a ruling on the existence and effect of an
attorney-client privilege is reviewable by an appellate court
de novo.” Frechivd, inc. v. Cimarex Frergy Co., 46 Kan App.
2 631, 639, 264 P3d 500 (2011} (citing State v Jones, 287
Fan 547334, 198 P34 736 {2008)).

In denying the Hospital's motion, the district court reasoned
that the Hospital waived the attorney-client privilege due to
Lacy's presence. The district court found that a waiver arises
if a corporate representative (1) provides no information
to counsel in connection with a communication; or (2)
lacks authority to unilaterally implement counsel's advice.
The Hospital asserts this decision “would radically restrict
the attorney-client privilege, discarding statutory authority
and putting the State of Kansas out of step with other
jurisdictions.” As a second reason to deny the motion, the
district court also found the Hospital expressly waived its
attorney-client privilege during the November 16, 2017,
executive session.

*12 We begin the analysis with a brief review of Kansas
law relating to attorney-client privileged communications.
B8 AL 2020 Supp. 69-426(a) provides that “communications
found by the judge to have been between an attorney and
such attorney's client in the course of that relationship and
in professional confidence, are privileged ....” See State
Gonzalez, 290 Kan 747, 234 B3d 1 (2010). The Legislature
has defined “communication” to include “advice given
by the attorney in the course of representing the client.”
LA 2020 Supp. 60-426{)2). See Cypress Media, fnc
v City of Overlond Fari, 268 Kan, 407, 41920, 997 P.2d
681 {2000} (recognizing that .5 A 2020 Sapp. 60-426[c]
includes communications from lawyer to client); Spregue v
Thor Americas, Tno, 129 F 34 1335, 1371 (1tth Cie 1997)
(Kansas courts favor a broad approach to protecting attorney-
client communications “without the qualification that the
communications must contain confidential matters revealed
by the client earlier to the attorney.”). “It is well settled
that corporations may assert the attorney-client privilege.”
Great Plains Mui Tns. Co, v Mutual Reinsurance Bureou,
136 FREy 193 196 (D Ean 1993 (citing {njoin Coo v
United States, 449 1S, 383, 38480, 101 S Ot 677, 66
1. Ed. 24 384 {1981}). Importantly, the Kansas Supreme
Court has admonished that “[t]he privilege should not be set
aside lightly.” Waflace, Saunders, dustin, Brown & Fnochs,

Chartered v Lonishurg Grain Co., inc | 250 Kan, 54, 63, 824
R2¢ 933 (1992,

Our Supreme Court has held that the attorney-client privilege
applies if all eight of the following factors are present:

@ <

(1) Where legal advice is sought (2) from a professional
legal advisor in his capacity as such, (3) communications
made in the course of that relationship (4) made in
confidence (5) by the client (6) are permanently protected
(7) from disclosures by the client, the legal advisor, or any
other witness (8) unless the privilege is waived.” ” Cypress
Medic fnc., 26% Kan at 418,

The Hospital has the burden to show the privilege applies. 26+

Fan at 425, see State ex ved Srovailv Meneley, 271 Kan. 355,

374, 72 P34 124 2001 (party asserting the privilege bears

the burden of proof).

Relevant to this appeal, the attorney-client privilege does
not apply to communications made in the presence of third
parties. See Fischer v. My Horold's Haiv Lab, fne | 215 Kan,
513, 519, 527 P2d 1026 {1974}, Relying on this authority,
the district court determined the attorney-client privilege
was waived by Lacy's presence in the executive session.
Lacy is an employee of the Hospital's management team
and serves as an agent of the Hospital under a management
agreement. The district court found that Lacy should be
treated as an employee in this case, and that in the corporate
context, an employee may have relevant information needed
by corporate counsel if counsel is to adequately advise the
client. See {/pjohn, 44% U5 at 391, The court reasoned
that Lacy's presence at the executive session constituted a
waiver of attorney-client privilege because “Lacy provided
no information to Hospital's attorneys regarding the alleged
KOMA violation, nor did Lacy have the ability to act on the
advice of Hospital's attorneys regarding the alleged KOMA
violation.”

The Hospital disputes the finding that Lacy was a third party,
noting that it had a management agreement with Lacy. When
a county hospital enters into a management agreement “to
carry out the regular management of the county hospital, the
managing entity serves as an instrumentality of the county
government.” Siate v Greal Plaine of Kiowa County, Ine.,
308 Ban 930, Syl 9 1 425 P34 290 (20Gi8); see K.S A,
19-4611¢dy. It is undisputed that Lacy was the vice president

of regional operations for the company hired to manage
the Hospital's operations, and as such, he was acting as an
instrumentality of the county during the executive session.




*13 In support of her legal position, Roe relies on Jx ¢
Bieter Co., 16 F3d 929, 93738 {8tk Cir. 1994), contending
that the presence of a third party waived the attorney-

client privilege. However, Bieter does not support Roe's
position. In Bieter, the Eighth Circuit granted the writ
of mandamus and held that the attorney-client privilege
applies to communications between corporate counsel and
outside consultants, finding that “it is inappropriate to
distinguish” between employees and independent consultants
when applying the attorney-client privilege. i& F.3d at 937
See i #e Copper Market Antritrust Litigation, 200 FRD.
213, 220 (SDNY. 2001) (finding third-party disclosure
analysis “inapposite” regarding outside consultants because
they are functional equivalents of employees for purposes of
the attorney-client privilege).

Moreover, Kansas law does not require that Lacy provide
information to the Hospital's attorneys for the privilege to
attach. The district court found it significant that Lacy did
not provide information to the lawyers, nor could he take
any action on the advice given to the lawyers. But Lacy was
part of the Hospital's management group, and the privilege
also applies when receiving advice from counsel. ¥.5.A.
2020 Sapp. 60-426(¢3(2) (* “Communication’ includes advice
given by the attorney in the course of representing the
client ...”); see Neita v Hogan, 392 F2d 686, 693
{10th Cir 1968} (“The recognition that privilege extends to
statements of a lawyer to a client is necessary to prevent the
use of the lawyer's statements as admissions of the client.”). In
other words, the fact that Lacy did not provide information to
the Hospital's lawyers in the executive session is immaterial.
The fact remains that Lacy, in his capacity as manager of
the Hospital's operations, received legal counsel from the
Hospital's lawyers.

Regarding the district court's finding that Lacy did not “have
the ability to act on the advice of the Hospital's attorneys
regarding the alleged KOMA violation,” we find no factual
support in the record for this assertion. On the contrary, the
record shows that Lacy was one of the Hospital's authorized
representatives with managerial responsibility.

In summary, ¥.5.A. 2628 Supp. 80-426{c} i} provides that
a client's “authorized representative” is included within the
scope of the attorney-client privilege. Lacy served as the
Hospital's managing agent. Given this managerial authority
and responsibility, it was appropriate for Lacy to be privy
to the legal opinion and strategy developed through the
attorney-client communications during the executive session.

Although the district court reasoned that the privilege may
not extend beyond the Hospital's attorneys and the Board, we
disagree. No Kansas law recognizes such a bright-line test,
which could even prohibit the attorney-client privilege from
attaching to otherwise confidential communications between
counsel and the Hospital's chief executive officer. Moreover,
this understanding is contrary to ¥.5.A. 1%-4¢11, which
confirms there is no legal distinction between the Hospital
and its Board of Trustees. k.5.A. 19-4611¢{g). We conclude
the district court erred in finding that Lacy's presence in the
executive session constituted a waiver of the attorney-client
privilege.

The district court's second reason for denying the Hospital's
motion is that the Hospital expressly and impliedly waived
privilege as to any communications made during the
executive session. Roe claims the privilege was waived
both through a general motion authorizing the disclosure of
McClymont's advice and a specific motion authorizing the
disclosure of McClymont's findings to the attorney general.
The Hospital counters that it never waived its attorney-client
privilege as to communications made during the executive
session.

*14 The November 16, 2017, executive session was
attended by three sceparate attorneys from two law firms
(McClymont Law Office, P.A. and Forbes Law Group, LLC).
During the executive session, the Hospital authorized attorney
Frankie Forbes to disclose McClymont's KOMA findings to
the attorney general. Based on this authorization, the district
court ruled that any communication between McClymont and
the Hospital was waived.

Our review of the record on appeal, however, shows
the Board's purpose during the executive session was to
only waive the attorney-client privilege as to McClymont's
findings regarding his KOMA investigation in order to
inform the attorney general's office of this matter We
discern no intent to generally waive the attorney-client
privilege as to the communications and contents of the
Board's executive session to any person. The record shows
the Hospital provided Forbes with limited authorization to
disclose McClymont's investigative findings to the attorney
general's office. However, the motion to disclose the findings
was limited to McClymont's findings and did not constitute
a waiver of all privileged attorney-client communications
exchanged between the Board and its attorneys during the
executive session. We are persuaded that the district court
mistakenly viewed the Board's limited authorization as a




general waiver of all privileged communications made by all
counsel during the executive session.

Additionally, the district court erred in finding a waiver of
attorney-client privilege because no disclosure of a written
or oral report—or any other information—occurred. That is
because the Hospital ultimately did not provide a copy of
McClymont's report to the attorney general. Roe counters that
the mere authorization of a waiver is sufficient, but K.8 A.
60-437 provides that privilege is waived, in part, where a
party “made disclosure of any part of the matter or consented
to such a disclosure made by anyone.” See Zurler ex rel
Cammerce Bank, NA. v U4 Health Services of Kangas, inc.,
27 Kan, App. 28 403, 427, 6 P34 871 {1999 (waiver of
a privileged communication may be withdrawn at any time
before it has been acted on).

In the case on appeal, although there was no express
withdrawal of the waiver, the Hospital never made an
actual disclosure. Based on a discussion with the attorney
general's office, the Hospital decided that disclosure of
McClymont's report was unnecessary. Consequently, the
Hospital's counsel neither acted on the limited authorization
to waive the privilege in connection with McClymont's
investigative findings, nor did he otherwise disclose any
privileged, attorney-client communications to a third-party.
Because the limited disclosure authorized by the Board was
not made by anyone, no waiver of the attorney-client privilege
occurred.

Finally, the Hospital asserts that the district court's ruling
ignores Forbes' right to privileged communications. The
attorney-client privilege exists “to encourage full and frank
communication between attorneys and their clients” to
“promote broader public interests in the observance of
law and administration of justice.” Upjokn, 449 US. at
389 Meneley, 271 Kan. at 373 (privilege fosters candid
communication). Kansas law protects communications made
by McClymont to Forbes as he was actively receiving
facts and giving advice to the Hospital. The privilege
extends to communications between an attorney and a
client's “authorized representative.” E. S A 2020 Supp.
66-426{c)1). McClymont was the Hospital's authorized
representative to investigate the possible violation of KOMA.
The communications made during the executive session
—between the Board, the Hospital's attorneys, and its
representatives—are privileged, and that privilege was not
expressly waived.

*15 The district court erred in denying the Hospital's motion
to seal or to strike based on a finding that the attorney-client
privilege did not apply to protect the communications made
during the executive session. Accordingly, the district court
erred in denying the Hospital's motion to seal Roe's reply in
support of her motion for summary judgment, and to strike
the attorney-client privileged communications contained in
portions of the documents in support.

The district court's ruling is reversed and the matter is
remanded. On remand, the district court is instructed to strike
those portions of Roe's reply, including but not limited to
the transcript of the audio recording of the November 16,
2017 executive session, that disclosed the privileged attorney-
client communications. Upon the district court's review and
confirmation that all attorney-client privileged information
has been redacted, Roe may file the redacted reply.

Reversed and remanded with directions.

{Chine, J., concurring:

I concur but write separately to express my view that
electronic files and electronic information associated with
such files (like metadata and spreadsheet formulas) fall within
Kansas Open Records Act's (KORA) definition of “public
record.” K. .S A, 2020 Supp. 45-217{g) 1) (defining “public
record” to mean “any recorded information, regardless of
Jorm, characteristics or location, which is made, maintained
or kept by or is in the possession of: (A) Any public agency; or
(B) any officer or employee of a public agency ....” (Emphasis
added.)

I agree Kelly Roe is not entitled to dictate the format
in which Phillips County Hospital (Hospital) produces its
public records under KORA. And I would leave the details
of the production of the electronic information and files
(including the reasonableness of the cost of such production
and applicability of any exemptions from production) in
the hands of the district court. But I would remand with
directions that the Hospital must satisfy the district court that
its proposed format of production (a paper copy) includes
the relevant electronic information associated with the public
records (like metadata and spreadsheet formulas), so long
as KORA's other provisions are satisfied and no exception

exists.
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